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JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
The Pennsylvania State University, 
Petitioner, 
v. 


United States of America and the 
Federal Communications Commission, 


Respondents. 


PETITION TO REVIEW ORDERS OF THE 
FEDERAL COMMUNICA TONS COMMISSION 


To the Honorable, the Judges of the United States Court of sn for 
the District of Columbia Circuit: 
Petitioner, The Pennsylvania State University, respectfully peti- 
tions this Court to review that portion of the Report and Order of the 
Federal Communications Commission (hereinafter Commission) in 


Docket 13340, FCC 61-994, released August 3, 1961, 21 R.R. 1695 (at- 


tached hereto as Exhibit A), which dismissed a Petition for Rule Making, 
| 
filed on December 30, 1960, by Petitioner, requesting the allocation of 


Channel 3 at State College, Pennsylvania, and its reservation for Ho on- 
commercial educational use. 
In support thereof, Petitioner states: 


Nature of the Proceedings 
As to Which Review is Sought 
On January 7, 1960, the Commission released a Notice of Pro- 


posed Rule Making in Docket 13340 (FCC 60-1) inviting comments on the 

Commission's proposal to consider applications for waivers of minimum 

VHF television station separations where: | 

(a) The assignment would make possible a second or a third VHF 

television station in an important television market. 

(b) The need for the additional service outweighs the need for any 
service lost as a result of additional interference to Senne 


stations. | 
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(c) The new VHF service would not have substantial adverse 
effect on established UHF television services. 
(d) A new assignment would not require an excessive number of 
channel changes of existing stations. 
Petitioner filed a pleading in this proceeding, and simultaneously there- 
with filed a Petition for Rule Making (RM-224) to allocate and reserve 
Channel 3 for non-commercial educational use at State College, Pennsyl- 
vania. Petitioner urged the Commission to consider its Petition in con- 
junction with the various comments bearing on the’Johnstown-Altoona 
market" in Docket No. 13340, and acknowledged that its Petition was 
contingent upon prior Commission determination of the general policy 
question presented in Docket No. 13340, inasmuch as its Petition involved 
a short separation of 157 miles from WRCV-TV, Philadelphia, Pennsyl- 
vania, and 163 miles from WSVA-TV, Harrisonburg, Virginia (rather 
than the normal 170 mile separation required by the Commission's Rules 
and Regulations). 
On August 3, 1961, the Commission released its Report and Order 
in Docket No. 13340, FCC 61-994, 21 R.R. 1695 (attached hereto as Ex- 


hibit A), which inter alia, concluded that Johnstown, Pennsylvania, merited 


special consideration of a VHF channel assignment at sub-standard spacing, 
and dismissed the Petition for Rule Making (RM-224) filed by Petitioner 
requesting allocation and reservation of Channel 3 at State College for 
non-commercial educational use. At the same time the Commission 

issued a Notice of Proposed Rule Making with respect to assignment of 

a VHF channel at Johnstown, Pennsylvania (Notice of Proposed Rule Mak- 
ing, FCC 61-998 (attached hereto as Exhibit B)). 


Jurisdiction and the Facts 
Upon Which Venue is Based 
This petition is filed pursuant to the Judicial Review Act of 1930 


(Act of December 29, 1950, c. 1189, 64 Stat. 1129, 5 U.S.C. 88 1032-1034, 
1039), as amended; the Communications Act of 1934, (Act of June 19, 1934, 
c. 652, 48 Stat. 1093, 47 U.S.C. §402(a) ), as amended; and the Administra- 
tive Procedure Act (Act of June 11, 1946, c. 324, 60 Stat. 243, 5 U.S.C. 
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$1009(a)), as amended. Venue in this Court is expressly provided for 
in Section 3 of the Judicial Review Act of 1950 (5 U.S.C. 81033). 
Petitioner is adversely affected and aggrieved within the meaning 
of Section 4 of the Judicial Review Act of 1950 (5 U.S.C. 81034) by|the 
action here appealedfrom. Petitioner, as a State instrumentality charged 
with a major responsibility for the educational program of the Common- 


wealth of Pennsylvania, is vitally concerned with the effective develop- 
| 


ment of state-wide non-commercial educational television, and is ad- 


| 
versely affected and aggrieved by the Commission's failure and refusal 


to allocate and reserve Channel 3 at State College, thereby depriving 
Petitioner of the established and effective means of bringing a full-time 
non-commercial educational television service to Central Pennsylvania. 


The Grounds Upon Which 
Relief is Sought 


The Commission's said action is arbitrary, capricious, aniabuse 
of discretion and otherwise not in accordance with law; is contrary to 
the public convenience, interest or necessity; is in excess of statutory 
jurisdiction, authority, and limitation, and short of statutory right; is 
manifestly against the evidence; is without reasonable legal or factual 
basis; and is otherwise erroneous and invalid for the following reasons: 
1. The Commission erroneously refused to allocate and reserve 
Channel 3 at State College, Pennsylvania, for non-commercial educational 
television use. 
2. Said action is in violation of Section 307 (b) of the Communica- 
tions Act of 1934, as amended, since it would result in an unfair, ineffi- 
cient and unequitable distribution of television service among the several 
States and communities. 
3. The Commission's said action is in contravention of Sections 4 
(i) and 303 (f) and (g) of the Communications Act of 1934, as amended (47 
U.S.C. 88 154 (i), 303 (£) and (g)) and Section 3.606 of the Commission's 
Rules and Regulations in that it is inconsistent with law and established 


Commission policy, fails to comport with the public interest, convenience 
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or necessity, and fails to encourage the larger and more effective use 
of radio in the public interest. 

4, Said action is an arbitrary and capricious departure from 
established Commission policy to reserve, wherever possible, VHF 
assignments in communities designated as primarily educational cen- 
ters (Sixth Report and Order on Television Associations, 1 R.R. 91:601, 
619 (1952)), is otherwise unlawful, and constitutes an abuse of Commis- 


sion discretion. 


5. Said action is in violation of Sections 1 and 307 (b) of the 


Communications Act, as amended, since its effect would be to deprive 
numerous persons of a first VHF non-commercial educational television 
service. 

6. Said action is arbitrary and capricious, an abuse of discretion, 
and otherwise unlawful, in its conclusion that a third full-time network 
commercial facility is to be allocated at Johnstown, Pennsylvania, rather 
than a first full-time non-commercial educational television facility at 
State College, Pennsylvania. 

7. Said action, by concluding that a third full-time network com- 
mercial facility is to be allocated at Johnstown, Pennsylvania, rather than 
a first full-time non-commercial educational television service, at State 
College, Pennsylvania, is unfair and discriminatory and contrary to the 
public interest. 

8. Said action is arbitrary and capricious and otherwise unlawful 
in that it is without reasonable factual or legal basis and is manifestly 
against the evidence of the educational and cultural needs of Central Penn- 
sylvania for a first full-time non-commercial educational television serv- 
ice. 

9. The ultimate conclusion that Channel 3 should not be allocated 
and reserved at State College, Pennsylvania, for non-commercial educa- 
tional television use is arbitrary and capricious because it is unsupported 
by the Commission's mediate findings. 


i) 


Relief Prayed 
WHEREFORE, Petitioner prays that this Honorable Court deter- 


mine that the Commission's said action, dismissing the Petition for Rule 
Making to allocate and reserve Channel 3 at State College, Pennsylvania, 
for non-commercial educational television use, and proposing a third net- 
work commercial channel for Johnstown, Pennsylvania, is erroneous and 
invalid, set aside the same, and grant to Petitioner such other and further 
relief as the Court deems reasonable and proper. 
Respectfully submitted, 
THE PENNSYLVANIA STATE UNIVERSITY 


August 30, 1961 By: _/s/ Norman E, Jorgensen 
By: /s/ Robert A. Woods 


KRIEGER & JORGENSEN 
2011 Eye Street, N.W. 
Washington 6, D. C. 


Its Attorneys 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THE PENNSYLVANIA STATE UNIVERSITY, 
Petitioner, 


Vv. 


UNITED STATES OF AMERICA and the 
FEDERAL COMMUNICATIONS COMMISSION, 


) 

) 

Case No. 16,593 

) 
Respondents, 

) 

) 

) 

) 

) 


AMERICAN BROADCASTING-PARAMOUNT 


THEATRES, INC., Intervenor. 


RIVOLI REALITY CO. 
Intervenor. 


PREHEARING STIPULATION 


I. Counsel for petitioner, respondents and intervenors hereby 


stipulate and agree that the following issue is presented by the Petition 
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To Review in the above-entitled case: 


Whether the Federal Communications Commission properly 


refused to allocate and reserve Channel 3 at State College, 
Pennsylvania, for non-commercial educational use. 

I. Counsel for petitioner believes the above-entitled case addi- 

tionally presents the following issue: 

Whether the Federal Communications Commission properly 
concluded that a third full-time network commercial facility 
at Johnstown, Pennsylvania, was to be preferred to a first 
full-time non-commercial educational facility at State College, 
Pennsylvania. 

Il. Counsel for respondents and intervenors reserve the right to 
argue that the foregoing issue specified by the petitioner is not properly 
before the Court. 

IV. Counsel for all parties further stipulate and agree that the 
petitioner will file its brief on or before December 6, 1961, and respondents 
and intervenors will file their briefs on or before January 8, 1962. Peti- 
tioner will file its reply brief, if any, on or before January 23, 1962. The 
Joint Appendix will be filed on or before January 30, 1962. References 
to the record appearing in the various briefs of the parties may be to the 
page numbers of the record certified to the Court. In the printing of the 
Joint Appendix there will be set forth, in addition to the consecutive num- 
bering of the pages of the Joint Appendix, the original record page num- 
bers in bold type and indented in a manner which will render it convenient 
for the Court to locate the pages referred to in the briefs. 

Respectfully submitted, 


Richard A. Solomon Robert A. Woods 
Department of Justice Counsel for Petitioner 
Counsel for United States 
of America Daniel R. Ohlbaum 
Assistant General Counsel 
Vernon L. Wilkinson Federal Communications Commission 
Counsel for American Broad- 
casting Company- John P. Southmayd 
Paramount Theatres, Inc. Counsel for Rivoli Realty Co. 


November 6, 1961 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,593 September Term, 1961 
* * * * * 
Before: Fahy, Circuit Judge, in Chambers. 

ORDER | 
Counsel for the parties having submitted their stipulation dated 

November 6, 1961, pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is 
hereby approved, and it is | 
ORDERED that the stipulation dated November 6, 1961, shall con- 

trol further proceedings in this case unless modified by further order of 

this court, and that the stipulation and this order shall be printed in the 
joint appendix herein. 


Dated: Nov. 13, 1961 


[1] 
Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


Interim Policy on VHF Television 
Channel Assignments 


and Docket No. 13340 


Amendment of Part 3 of the Rules 
concerning Television Engineering 
Standards. 


Sw SS SN 


NOTICE OF PROPOSED RULE MAKING 
1. The Commission herein invites comments on its proposal to: 


(a) Consider applications for waivers of minimum television 


station separations in exceptional, individual cases meeting the 


criteria set out below; and 


38 


(b) Adopt revised rules and standards governing calculations 
of the service areas of television broadcast stations. 
Interim Policy on VHF Channel Assignments 

2. Ina statement submitted to the Senate Committee on Interstate 
and Foreign Commerce on April 17, 1959, by the Chairman of the Commis- 
sion, it was announced that the Commission is pursuing studies and nego- 
tiations needed to ascertain the practicability of four alternative approaches 
to basic revision of television allocations. Each of these four alternatives 
contemplates long-range reallocations which would require a period of 
years to carry out if it were found desirable and practicable to adopt it. 

3. Recognizing the urgency of taking such action in the interim as 
would relieve the pressing scarcities of channel assignments needed to 
provide at least three competitive television services in the major markets, 
the Commission announced also that, in view of the practical limitations on 
the utilization of UHF channels for this purpose, it would endeavor to make 
such increased use of VHF frequencies as could be justified in the light of 
the circumstances existing in particular markets. Because of the large 
number of persons affected, the Commission indicated that this need is 
pressing in the larger markets which have so far been unable to obtain 
three competitive television services. 

4. Recognition was also given to the near exhaustion of possibilities 


for making VHF assignments in such markets which would meet the mini- 


mum separation requirements which were established in the Rules in 1952, | 


and have been adhered to since that time, with negligible 


[2] 
exceptions. The Commission continues to regard the standard minimum 
separations as a necessary and important factor governing the utilization 
of television channels generally under the existing nationwide allocations 
scheme. Owing, however, to the urgency of relieving serious shortages, 
the Commission announced that it will consider, in appropriate cases, 
limited and specific’ exceptions to the existing minimum co-channel 


separation requirements. 


[3] 
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| 
5. We propose at this stage to consider short-spaced co-channel 
assignments only in circumstances in which such action is clearly war- 
ranted by the urgency of the need for providing additional VHF television 
outlets during the interim until final decisions can be reached on basic 
revision of the present television allocation plan. We have concluded, 
after carefully considering all the courses of action available during the 
present "interim" period that at this stage our consideration of short 
spaced VHF television assignments can be considered usefully only in 
cases where the following conditions are present: 
(a) The assignment would make possible a second or/a third 
VHF television station in an important television market. | 
(b) The need for the additional service outweighs the need 
for any service lost as a result of additional interference to exist- 
ing stations. 


| 
(c) The new VHF service would not have substantial adverse 
effect on established UHF television services. | 
(d) A new assignment would not require an excessive| number 
of channel changes of existing stations. 

6. It is proposed to require any new station assigned at a |sub- 
standard co-channel separation to suppress radiation in the direction of 


the existing station to the extent necessary to ensure that such new sta- 


tion creates no more interference to the existing station than would be 


caused if both stations were operating at the standard minimum spacing 
permitted under Section 3.610 of the Rules, and with maximum antenna 
height and power. The method for calculating the required suppression 
of the new station's radiation is set out in paragraphs 17 and 18, herein- 
below. 


[3] | 
7. New co-channel stations at substandard spacings will be re- 
quired to comply with all requirene nts of the rules and standards| appli- 
cable to television broadcast stations except the minimum co-channel 


[3] 
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spacings set out in Section 3.610 of the Rules. This means, for example, 
that new stations will be required to meet minimum adjacent channel 
spacings, which it is now proposed to reduce to 40 miles for all. television 
broadcast stations. They will also be required to provide a signal of the 
prescribed minimum field intensity over the principal city provided for in 
the proposed rules revisions appended hereto. 

8. Since short-spaced assignments will be considered only in the 
exceptional circumstances conforming with the criteria set out in para- 
graph 6 hereof, we do not propose to reduce the co-channel separations 
which are now provided for in Section 3.610 of the Rules, and which will 
remain generally applicable. Our proposal herein contemplates that con- 
sideration be given to short-spaced channel assignments in individual 
cases either on the Commission's own motion or pursuant to petitions 
for amendment of theTable of Assignments in Section 3.606 of the Rules 
which are accompanied by requests for waiver of the standard minimum 
spacing requirements. 

Revision of Television Engineering Standards 

9. On March 16, 1959, the Television Allocations Study Organization 

(TASO) submitted a report to the Commission covering two and a half years 


of study of various factors related to the assignment of television broadcast 


channels on an engineered basis. The data obtained through this study makes 
it possible to refine some of the VHF technical data contained in our present 
rules. We are not prepared at this time to propose similar refinements of 
UHF standards in the rules. 

10. The present rules of the Commission define two Grades of serv- 
ice and specify a certain minimum value of signal strength which must be 
placed over the principal city in the area served. This grading is some- 
what misleading since it is concerned merely with the probability of a 
specified percentage of the locations which are likely to receive a certain 
signal strength and is not directly concerned with the quality of such recep- 


tion. 


[4] 
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11. A more meaningful definition of television service is desir - 
able and the TASO studies provide the basis for such a definition. |On this 
basis we deem it appropriate to consider the service area of a television 
station as including the area over which it provides a signal of sufficient 
strength to produce an acceptable picture to average home television 
receiving installations in at least 50 percent of the locations within the 
area for 90 percent of the time or better. Comprehensive subjective 
viewing tests conducted by TASO showed that a picture relatively free of 
manmade electrical noise but with a discernable interference pattern from 
another television station, was considered acceptable by the average tele- 
vision viewer. We recognize that a more critical viewer might demand a 


picture 


[4] | 
free from noise and interference. However, such a strict definition of 
service would indicate a severely restricted service area and would not be 
realistic. Actual field strength measurements made in the vicinity of a 
large number of typical homes were compared with the viewers rating of 
picture quality in those homes. 

12. It was found that on VHF channels the following median signal 


strengths would produce an acceptable picture as defined above in |para- 


graph 11:2 


Channels Channels 
2-6 7-13 


40 dbu 50 dbu | 
The area encompassed by the above field strength contours taken from the 
F(50,90) Field Strength Charts in Section 3.699 is proposed to be defined 
as the Normal Service Area of a television broadcast station. Th¢ F(50,90) 
charts give the distances at which the above median field strengths are 
likely to occur in at least 50 percent of the locations for 90 percent of the 
time or better. The above values of field strength establish the extent of 
the Normal Service Area of a television broadcast station in the absence 


[4] 
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of interference from other TV broadcast stations or manmade electrical 


noise. 

13. A study of the performance capabilities of modern television 
receivers shows that a new and well designed receiving installation is 
capable of providing an acceptable picture with less than the above values 
of field strength. However, such performance deteriorates with aging of 
the receiver and antenna installation and the values chosen are representa- 
tive of the required field strengths at typical home installations. 

14. Our present rules contain a requirement regarding the mini- 
mum signal which must be placed over the principal city in the area to be 
served. Experience has shown that the present rule is inadequate in that 
stations which have been located at extreme. distances away from the prin- 
cipal city do not provide the quality of service which should be available 
to the principal city. We now propose to redefine this requirement in a 
way that will insure that a picture of excellent quality will be provided to 
at least 90 percent of the locations within the principal city for 90 percent 
of the time or better. This service will be called Principal City Service. 
Studies incorporating the use of TASO data showed that on VHF channels 
the following median field strengths would provide a television picture 
free of manmade electrical noise to reasonably good receiving installations 
in highly urbanized areas! ine 


1/ See Appendix B for a statement of the factors used to confirm the 


values. 
2/ See Appendix C for a statement of the factors used in determining 
these values. 


[5] 
Channels Channels 
Oh Se Ge a 


80 dbu F(50,90) 85 dbu F(50,90) 
The proposed rules would require that a television broadcast station be so 


[5] 
13 
located that it could provide the above median field strengths for 90 per- 
cent of the time or better over the entire principal city in the area to be 
served, 
15. Since the Ad Hoc Committee submitted its peporte! a sub- 
stantial number of additional field strength measurements have become 
available. These new data indicate that the original Ad Hoc curves for the 
service fields are still valid, but that the tropospheric propagation curves 
for the greater distances should be modified. After studying the fit of the 
data to the various propagation curves available, it was decided to) derive 
a new set of field strength curves by merging the original Ad Hoc curves 
for the shorter distances with the tropospheric curves of FCC Report 
2.4.16 (Oct. 22, 1956). Justification for the use of these curves rather 
than the curves proposed by TASO as the best average propagation curves 
for television will be made in a forthcoming report. The revised curves, 
which are set out in attachments to Appendix A, hereof, are designated 
"F(50,90)", ''F(50,50)" and " F(50,10)". These curves represent the 
median location field strengths exceeded for 90, 50, and 10 percent of the 
time. The F(50,90) curves are used to calculate the normal service and 
principal city service ranges in the absence of interference. The signal 
here specified for principal city service includes a factor for urban noise. 
16. The F(50,50) and F(50,10) curves together with the required 
signal to interference ratio are used to determine television service in 
the presence of interference. The curves are drawn for a receiving an- 
tenna height of 30 feet and for transmitting antenna heights of from 100 to 
5000 feet. Since the proposed curves are based on average terrain condi- 
tions, it may be expected that there will be some disparity, de- . 
pending upon local terrain, between actual service and interference con- 
ditions and those calculated in accordance with the revised curves and 


methods proposed herein.” 


3/ See Report of the Ad Hoc Committee on TV Broadcasting, May 31, 


1949, Volume I, Docket Nos. 8736, et al. 


[5] 
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4/ In the computation of interference, between two time fading signals, 
a good approximation is available when the time fading of one is at least 
twice as large as that of the other. See reference F of the Ad Hoc Com- 
mittee Report . Under such conditions the signal with the lesser fading 
may be assumed as constant at its median value. Thus, for co-channel 
interference the time fading of the desired signal is usually small enough 
to meet this criterion in relatim to the fading of the interfering signal. 
In this case the desired signal may be assumed as constant at its time 
median value, so that 90% service exists when the 10% level of the inter- 
fering signal is equal to the permissible instantaneous interference level 
for the grade of service involved. Similarly, in the case of interference 
from noise the time fading of noise is assumed to be negligible, so that 
90% service exists when the 90% desired signal is equal to the minimum 
required instantaneous signal level required for the grade of service in- 
volved. 


[6] 

17. As stated in paragraph 6, above, it is proposed that any new TV 
stations exceptionally assigned at substandard co-channel separations be 
required to suppress radiation so as to avoid creating more interference 
to existing TV stations than they would receive from new stations operating 
with maximum facilities at the minimum separations provided for in Sec- 
tion 3.610 of the Rules. The new station will insure the required degree of 
equivalent protection by either reduction in power and antenna height or by 
directionalization of signals. The ratio of the maximum to minimum radi- 
ation in the horizontal plane shall not exceed 20 db. At this time 
precision offset may be used to improve service but not for the purpose 
of obtaining the required protection to existing stations. In computing the 
equivalent protection of the normal service area of a station authorized 
previous to the adoption of this interim program it will be assumed that 
the authorized station has a circular service area. For the new station at 
substandard spacing, ' the theoretical antenna radiation pattern will be used 
for computing service and interference. Comments are invited on the de- 
sirability and methods for establishing the operating radiation pattern of the 
new station and for protection of the service area of the new station. 

18. Protection equivalent to that insured existing stations under 


[6] 
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the rules governing minimum separations and maximum antenna heights and 
powers will be afforded by requiring stations operating at substandard co- 
channel spacings to suppress radiation toward the existing station! to the 
extent necessary to insure that the ratio of desired to undesired signal 

will not be less than 28 db (offset operation) at any point where such ratio 
would occur if the new and the existing station were operating with maximum 


facilities at the minimum spacing permitted in Section 3.610 of the Rules. 


In general, protection of the normal service range of an existing station on 
a line between the stations will provide protection in other directions as 
well but the new station must make this showing based on the particular 
facilities proposed. The value of 28 db was established on the basis of 
subjective viewing tests conducted prior to the adoption of the present TV 
allocation plan in 1952. (See paragraphs 97 and 98 of the Sixth Report and 
Order in Dockets 8736 et al). Similar subjective viewing tests canducted 
by TASO yielded almost identical results.2/ 
19. TASO found that conventional TV receiving antennas have 
directive properties which provide as much as 6 db discrimination be- 
tween desired and undesired signals. While this factor was not used in 
determining equivalent protection, it will provide additional protection for 
existing stations in some directions. In computing the protected service 
of existing stations the desired signal strength of the existing station is 
obtained from the F(50,50) curves and the strength of the interfering sig- 
nal is obtained from the F(50,10) curves. 
20. In determining service gains and losses resulting from the 
assignment of a new station at substandard co-channel spacings, the effect 
on service rendered by adjacent channel stations will be calculated on the 
basis of the TASO studies which show that service is rendered out to the 


point where the desired to undesired ratio is minus 24 db or less. | 


/ 
3 The TASO evaluation yielded a figure of 26 db. 
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21. All interested persons are invited to file, on or before Feb- 
ruary 19, 1960, comments supporting or opposing the proposals set out 
in this Notice and in the Appendices hereto, or submitting any modifica- 
tions or counterproposals the parties may wish to submit. Comments in 
reply thereto may be submitted by March 7, 1960. The Commission will 
consider all comments filed hereunder prior to taking final action in this 
matter provided that, notwithstanding the provisions of Section 1.213 of the 
Rules, the Commission will not be limited solely to the comments filed in 
this proceeding. 

22. The requisite statutory authority is contained in Sections 4(i) 
and 303 of the Communications Act of 1934, as amended. 

23. In accordance with the provisions of Section 1.54 of the 
Commission's Rules and Regulations, an original and 14 copies of all 
statements, briefs, or comments shall be furnished the Commission. 

FEDERAL COMMUNICATIONS COMMISSION* 


Mary Jane Morris 
Secretary 


Attachments 

Adopted: January 4, 1960 

Released: January 7, 1960 

*See attached dissenting statement of Commissioners Bartley and Lee. 


[8] 
DISSENTING STATEMENT OF COMMISSIONERS BARTLEY AND LEE 
The interim action proposed is to remedy the critical shortages 


of facilities in a number of important population centers (major TV mar- 
kets) with only one or two commercial VHF stations. 

Addition of VHF assignments at reduced mileage separation will, 
in my judgment, substantially prejudice any long range program other 
than an all VHF system. 
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This step is being taken at a time when the majority believes that 
within the next few weeks we will know whether or not an expanded VHF 
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system is feasible eventually. 
If an expanded VHF system is feasible eventually, the first areas 
which should be provided for are those areas without VHF service, then 
those with a single VHF service, and so on. 
If an expanded VHF system is not feasible eventually, the interim 
plan should mesh with the long range plan and it may well be that a more 
vigorous program of deintermixture toward UHF markets is the only such 


solution. 


[543 ] | 
COMMENTS OF JOINT COUNCIL ON EDUCATIONAL TELEVISION 
1. The Joint Council on Educational Television (hereinafter re- 
ferred to as the JCET) files herewith its comments in accordance with 
the Notice of Proposed Rule Making in this docket, released by the Com- 
mission on January 7, 1960, inviting comments on its proposal to (a) 
consider applications for waivers of minimum television station separations 
in exceptional, individual cases meeting specified criteria, and (b)|adopt 
revised rules and standards governing calculations of the service areas 
of television broadcasting stations. | 
2. The JCET is a representative body, the ten constituent organiza- 
tions of which represent every important segment of American education, 


at all levels, public and private. At the present time, the following ten 


national educational organizations comprise the membership of the JCET: 
| 
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American Association of School Administrators | 

American Council on Education 

American Association of Land-Grant Colleges and State 
Universities 

Council of Chief State School Officers 
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National Association of Educational Broadcasters 
National Association of State Universities 

National Citizens Committee for Educational Television 
National Congress of Parents and Teachers 

National Education Association of the United States 
National Educational Television and Radio Center 


3. The Commission's Notice was considered at a meeting of the 
JCET, and these comments are based upon the action taken at that meet- 
ing. 

_Purpose of This Proceeding 

4. The primary subject of this proceeding is the Commission's 
proposal as described in the Notice (par. 1.(a)) to "consider applications 
for waivers of minimum television station separations in exceptional, 
individual cases meeting the criteria set out below. . .” The purpose of 
this proposal, as indicated in the Notice (pars. 2-4), is to take the "inter- 
im action" foreshadowed in the Commission's statement of April 17, 1959. 
to the Senate Committee on Interstate and Foreign Commerce. That state- 
ment, after reviewing three alternative methods of television allocation 
(expanded VHF system, all UHF system, and the present mixed VHF-UHF 
system), reads, as follows: 

"Meanwhile, some interim action is clearly needed. The 

Commission is of the view that immediate steps must be taken 

to remedy the critical shortages of facilities ina number of im- 

portant 
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population centers. Characteristically, these markets have only 


one or two vhf stations and little or no uhf set conversion. The 
only practicable short-run solution in these cases is to add vhf 
assignments, even if this requires less than our minimum spacing 
requirements. Only in this way can we obtain sufficient competitive 
outlets to serve the public interest." 
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5. In the Notice itself (par. 3), the purpose of the proposal is 
stated to be based on a recognition of "the urgency of taking such action 
in the interim as would relieve the pressing scarcities of channel assign- 
ments needed to provide at least three competitive television services 
in the major markets." In conformity with the purpose so stated, |the 
positive criterion for granting waivers of separation requirements (par. 
5.(a)) is that the assignment, resulting from the waiver, "would make pos- 
sible a second or a third VHF television station in an important television 
market." 

6. The use of the word "market" in the extracts quoted above (and 
elsewhere in the Notice), as well as the word "competitive", indicates that 
the Commission envisages or, at least, assumes that the stations to be 
added will be commercial stations. The stated goal of “three contpetitive 
television services in the major markets" indicates that the Commission 
has in mind that each of the three existing nationwide commercial tele- 
vision networks should have an affiliated station in each "major market". 


7. The American Broadcasting Company has repeatedly 
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petitioned the Commission to reduce the co-channel separation require- 
ments, SO as to permit the establishment of VHF stations, among|which 
ABC might obtain affiliates, in localities where the one or two existing 
VHF stations are now affiliated with one or both of the two other nation- 
wide adtworks2/ The proposal in the Notice is, in substance, parallel 
with the request that ABC has been making, and it seems clear that the 
intended effect of the proposed "waiver rule" would be to permit squeezing 
in, at separations less than are now required by the rules, additional 
VHF commercial stations which would be available as outlets for the ABC 
network. 


History of the Proposal 
8. The proposal to permit case-by-case departures from the ex- 


isting channel separation requirements grows out of the continuing 
| 
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television channel allocations problem, and specifically the failure of UHF 
to develop sufficiently to alleviate the inadequacy of the 12 VHF channels 
for a national television service. Recourse to reduction of the mileage 


separations 


1/ American Broadcasting Company petition of October 7, 1955; com- 
ments of ABC in Docket No. 11532, December 15, 1955; petition of ABC in 
Docket No. 11532, July 26, 1956; RM-71 December 15, 1958 pp. 3-4. 
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is not a new idea. It was one of several proposals which had come to the 
Commission's attention at the time of the Notice (55-1124) of Proposed 
Rule Making in Docket No. 11532, issued November 10, 1955. As set forth 
in paragraph 6 thereof: 

The Commission has received a number of proposals from 
interested segments of the industry, which although they envisage 
fundamental departures from the present system adopted in the 
Sixth Report and Order and approach the problem on a nationwide 
basis, do not challenge the Commission's basic objectives. Some 
of the techniques suggested for alleviating the difficulties involve 
the use of additional VHF frequencies; the reduction of minimum 
separations to make additional VHF channel assignments possible , 
using either the present 12 VHF channels or new VHF channels, 
or both; deintermixture on a basis consistent with a nationwide 
solution; and other techniques. A number of the proposals include 
suggestions for modifications of the present standards which would 
permit the use of directional antennas, cross polarization, new 
limits on antenna heights and maximum powers for new channel 
assignments, and others; and some proposals contemplate com- 
binations of the foregoing techniques. Some of the proposals en- 
visage a revised nationwide table of fixed assignments; others look 
toward the adoption of new standards which would govern the 
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| 
addition of specific channel assignments on the basis of individual 
applications. In addition to these plans which have already been 
advanced, the Commission understands that a number of studies 
have been initiated by other groups in the industry." 
9. The JCET, in its Comments filed in Docket No. 11532 (Decem- 


ber 15, 1955), opposed the proposal to augment VHF service by reduction 


of the separation requirements, saying (par. 12): 


"We do not believe that such a service can be provided by 
means of the twelve VHF bands presently available. We have 
heard no serious suggestion that enough (if, indeed, any) additional 
VHF frequencies can be obtained (by removal from governmental 


use or otherwise) to make possible an adequate nationwide | 


| 
[548 ] 
VHF television service. Indeed, the proposals which we have seen 
that envisage VHF as the sole or overwhelmingly dominant' tele- 
vision service, if adopted, would inevitably undermine the first of 
the Commission's two goals as stated in the Notice, i.e., lacal 
outlets for the smaller communities. True, 'drop in' VHFs, which 
are bound to turn by degrees into 'shoe-horn' VHFs, may be used 
to expand multiple service within the larger cities. But inter- 
ference is bound to restrict their coverage to the detriment of 
rural areas. Even more important, the adverse, if not fatal, ef- 
fects of such action on the future development of UHF are obvious, 
and it is in the UHF bands that, in the long run, the smaller com- 
munities will find most opportunity for the construction of local 
stations." 


10. In its Report and Order in Docket No. 11532, the Commission 


rejected the proposal to reduce the VHF channel separations, saying (par. 


13): 


"Other proposals before the Commission are based on) the 


widespread use of additional VHF assignments, particularly in the 
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larger markets, using the 12 VHF channels now available, but at 
spacings substantially shorter than the present minimum spacings. 
While this method appears to offer limited possibilities for 
meeting present needs for more stations in some areas, careful 
analysis of these proposals discloses difficulties which raise 

very serious doubt that this method would adequately serve our long 
range objectives. VHF stations at sub-standard spacings would 
reduce the service areas of existing VHF stations and create new 
interference areas within which satisfactory signals might not 

be received either from existing stations or from the new stations. 
Our studies disclose that, unless the existing minimum spacings 
were reduced very substantially, the number of additional outlets 
which could be provided over the country by this method would be 
very limited. Thus, in order to permit the construction of a sig- 
nificant number of new VHF stations it would be necessary to make 
very substantial in-roads in the service areas of existing stations. 
We recognize as urged by parties to this proceeding that the inter- 
ference problems might be limited to some extent by requiring the 
"squeezed-in’ stations to employ lower heights and powers and 
directional antennas, and by the use of cross polarization. 
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But we do not believe that the creation of numerous small VHF 


stations with very limited service areas would further the objec- 
tives of our nationwide television system. Similar proposals were 
submitted to the Commission when the present television allocation 
plan was under consideration. They were rejected, for reasons set 
out in the Sixth Report and Order (Paragraphs 136 et seq). In our 
opinion those reasons remain essentially valid today. There is little 
likelihood, moreover, that even with the maximum possible utiliza- 
tion of VHF 'squeeze-ins’ assignments could be made available in 
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sufficient numbers to accommodate the maximum number of 


television stations for which it may be expected there will eventu- 
ally be economic support in the United States. Yet it is clear that 
the widespread use of new VHF assignments at substandard 
spacings would discourage the building of additional UHF stations, 
and in many instances would reduce the opportunities for success- 
ful operation of UHF stations now on the air. Thus in most of the 
larger markets the assignment of a VHF station at substandard 
spacings would operate to place an artificial ceiling on the number 
of stations which could eventually be established. For all of these 
reasons we have been unable to find that the addition of new VHF 
assignments at sub-standard spacings would serve the public inter- 
est." | 
11. In its Comments (October 1, 1956) on the Commission's Report 
and Order in Docket 11532 and the proposals therein with respect to UHF, 
the JCET commended the Commission's decision not to relax the VHF chan- 
nel separation requirements, saying (par. 5): 
"The JCET commends the Commission for its action on June 26, 
1956, which not only recognized the necessity for preserving UHF 
but which proposed realistic and courageous measures to develop 
the UHF band. The JCET agrees with the Commission's decision 
not to degrade the VHF service by permitting assignments| with 
spacings shorter than the present minimum separations. The Com- 
mission correctly pointed out in its decision that to permit the 
construction of a significant number of new VHF stations it would 
be necessary to make very substantial in-roads in the service 


areas of existing VHF stations. This would have degraded 


[550] 
VHF service, discouraged the building of additional UHF stations 
and might also have reduced the opportunities for successful oper- 
ation of UHF stations now on the air. The JCET is in complete 
: | 
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agreement with the Commission's conclusion that an adequate 
nationwide service cannot be squeezed out of the 12 VHF channels 
and that, therefore, there is no alternative but to develop the UHF 
band.” 


Objections to the Proposal 
12. The JCET believes that the considerations which moved the 


Commission to reject this proposal in 1956 are equally pertinent and 
compelling in 1960. The J CET reiterates and reaffirms its opposition 
to the proposal for the reasons set forth in its Comments in Docket 11532, 
and especially because its adoption: 
(a) would interpose new obstacles to the development of 
UHF television; 
(b) would degrade VHF service to rural areas; and 
(c) would not solve the problem of television channel scarcity. 
13. Apart from these basic objections of long standing, the JCET 
objects to the specific factor which, it appears, has moved the Commission 


to revive the proposal for shortened mileage separations to be renewed 


for consideration at this time. This factor is reflected in the vocabulary 


and rationale of the Notice, and especially in the use of the word "markets" 


to describe the service areas of television stations, as noted hereto- 
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fore (par. 6, supra). 

14. The service area of a television station is, of course, an area 
in which the people who live therein buy goods and services. In that sense, 
the area is a "market" and from the standpoint of a commercial advertiser 
that may be its dominant aspect. But the public interest standard which 
governs the actions of the Commission is not solely, or even primarily, a 
commercial standard. The service area of a television station, licensed 
under the public interest standard, is one or several "communities" (the 


word used in the Commission's Sixth Report and Order in 1952, under 
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which the television allocation plan is established), each with cultural, 
political, and social, as well as commercial, attributes. 

15. The JCET respectfully suggests that the use of the word 
"markets" and like features in the Commission's Notice may reflect an 
unwarranted preoccupation with the commercial aspects of television, 
which is out of keeping with the language of the Communications Act and 
the legislative policies it embodies. In its Opposition (December 15, 1958) 
to the JCET petition in RM-71, the American Broadcasting Company took 
the flat position (p. 4) that: "The minimum essential requirements of the 


commercial system must take precedence over supplemental uses| such 


as noncommercial educational television." In its Response (February 26, 
1959) to the American Broadcasting Company, the JCET said (pars. 3-5): 
| 
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"3, It is quite true, as JCET recognized in its petition for an 
investigation under Section 1.10 (p. 6), that the broad distribution 
of television receivers depends upon commercial telecasts. But it 
by no means follows that noncommercial educational broadcasting 
is ‘supplementary’ to commercial broadcasting in the sense that it 
is any less important under the public-interest standard by which 
the Commission is governed, or (as the American Broadcasting 
Company implies) that there should be an over-riding policy prefer- 
ence for three-network commercial service as opposed to non- 
commercial educational service, whenever the limitations |of the 
spectrum require a choice. 

"4, The attitude illustrated in the remarks quoted in the pre- 
ceding paragraph appears to be based on an economic determinism, 
quite out of keeping with the broader considerations that should be 
taken into account under the public interest standard. It is|unques- 
tionably true, for example, that men gather themselves together in 


communities at locations which best meet the requirements of 
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commerce and industry. It is also true that great churches and 
and universities and other cultural institutions are established in 
communities the location and growth of which are governed by 
commercial factors. But this does not lead to the conclusion that 
the churches and universities are less important than, or merely 
"supplementary' to, the commerce and industry. On the contrary, 
they are mutually interdependent. If the educational and cultural 
institutions of/the community do not flourish, the community will 
soon be unable to keep pace with the rest of the world, and its 
commerce and industry will suffer correspondingly. 

"5, We earnestly suggest that, in considering and determin- 
ing the several petitions which the JCET has filed, the Commission 
should not proceed on the basis of the philosophy reflected in these 
oppositions. There is no legal or practical basis for regarding non- 
commercial educational television as an inferior or secondary 
broadcasting service." 

16. The JCET reiterates these observations as applied to the 
proposal for shortened mileage separations embodied in the present No- 


tice. Commercial considerations are not the 
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touchstone of public interest, and the Commission should not now degrade 


rural television service and make the prospects of UHF television more 
remote, for the sole purpose of making additional VHF stations available 
as affiliates of the American Broadcasting Company. 


Education Television and 
_the Public Interest Standard 


17. For the reasons set forth above, the JCET is opposed to the 
shortened mileage separation proposal. Should the Commission neverthe- 
less adopt the proposal in whole or in part, then, in that event, it is the 
position of the JCET that the Commission should not wait on an over-all 
solution before taking positive and concrete steps to promote the development 
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of noncommercial educational television. It is the further position of the 
JCET that in the event the shortened mileage proposal is adopted in 
whole or in part, the Commission should simultaneously announce} as a 
matter of policy, that new or additional channels which become available 
(1) in any metropolitan area where there is no educational VHF station 
in operation and no VHF reservation, or (2) in any other area where a 
comparable educational need exists, are reserved for noncommercial ed- 
ucational television. 
18, As pointed out above in Paragraphs 13-15, commercial con- 


siderations are not the dominant ingredient of the public interest standard, 


and the Commission has on numerous occasions 
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recognized this indisputable fact. For example, in the Commission's 
Report and Statement of Policy on Programming Inquiry (Public Notice 
60-970, July 29, 1960) the Commission observed that "programming is of 
the essence of radio service", and then listed a number of program types 
which should be included in a well-balanced broadcasting service, |as 
follows: 

"The major elements usually necessary to meet the public 
interest, needs and desires of the community in which the station 
is located as developed by the industry, and recognized by |the 
Commission have included: (1) Opportunity for Local Self-Expres- 
sion, (2) The Development and Use of Local Talent, (3) Programs 
for Children, (4) Religious Programs, (5) Educational Diowtanis, 
(6) Public Affairs Programs, (7) Editorialization by Licensees, 

(8) Political Broadcasts, (9) Agricultural Programs, (10) News 
Programs, (11) Weather and Market Reports, (12) Sports Pro- 
grams, (13) Service to Minority Groups, (14) Entertainment! Pro- 
gramming." 
19. During the past two years, the JCET has several times called 
to the Commission's attention the obstacles which the present allocation 
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structure presents to the growth of non-commercial educational tele- 
vision. These obstacles lie chiefly in educational television's exclusion 
from access to VHF channels in a number of the nation's largest cities, 
such as New York, Los Angeles, Washington, and Philadelphia, and in other 
areas where a comparable educational need exists. These representa- 
tions were embodied in JCET's several petitions for rule-making (e.g., 
RM-71) and its petition (November 3, 1958) for an investigation under 

Sec. 1.10 of the Commission's Rules. 
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20. The petitions referred to in paragraph 19 have, for the most 
part, been denied by the Commission. The petition for an investigation 
under Rule 1.10 was denied October 21, 1959, primarily on the ground 
that educational television’s needs must be treated as part of the entire 
allocation problem. The needs of educational television, however, are 
even more acute than they were a year ago, and the JCET respectfully 
requests that the Commission bear them in mind in acting on the present 
proposal, and in applying this or any other new policy with respect to allo- 
cations, should it be adopted. 

21. Educators have proceeded vigorously to use the VHF channels 
that have been reserved for them and they have also been active in using 
UHF channels. Considering the 40 largest metropolitan areas, 17 of these 
have a VHF channel reserved; in these 17 areas, 15 VHF stations are on 
the air, one station is under construction, and a construction permit appli- 
cation is pending for the other channel. The other 23 metropolitan areas 
for which only UHF channels are reserved have eight stations on the air 
and one under construction. Appendix A attached hereto shows the education- 
al television VHF and UHF activity in these metropolitan areas. 

22. At the present time, 37 VHF and 13 UHF educational television 
stations are on the air. Nearly all of the reserved VHF channels not in 
use are located in western states and in Alaska and Hawaii. Obviously it 
takes time for the planning and 
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financing of TV stations in these areas, particularly where the cites are 

small. We note that in many of these states that there are numerous un- 


used commercial VHF channel assignments as well. 
23. Eleven states and the District of Columbia do not have a single 
reserved VHF channel, and 14 states have only one. These are shown in 
Appendix A. It is apparent, therefore, that educational television|on VHF 
channels is severely handicapped by the scarcity of assignments, particu- 


larly in the eastern half of the United States, available for this important 
service. | 

24, In its Sixth Report and Order (par. 60) the Commission adopted 
a general policy of reserving one VHF channel for noncommercial educa- 


tional television in any community having a total of three or more televi- 
sion assignments. The JCET requests that this policy be reaffirmed and 
given effect in any action which the Commission may take under or in 
execution of the proposal now under consideration. In any metropolitan 
area where there is no educational VHF station in operation and no VHF 
reservation, or in any other area where a comparable educational) need 
exists, new or additional channels which become available should be re- 


served for noncommercial educational television. 


Engineering Considerations 
25. The JCET concurs in the adoption of new propagation curves 
(as given in the Further Notice of Proposed Rule Making 
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of June 29, 1960), and agrees with the proposed signal strengths for defin- 
ing "Normal Service" on VHF channels. Concerning the proposed curves 
and methods to be used for determining areas of interference, these would 
not be necessary unless the proposal for waivers of minimum stations 
separations is adopted. If the proposal is not adopted, however, it; would 
still appear desirable to have the interference curves and methods adopted 
for use in such matters as allocation studies and hearings. 
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26. The JCET does not object to changing the present designations 
of service to "Principal City Service’ and ''Normal Service." The level 
of signal strength proposed to be required over the principal city appears 
to be high, however, and in view of the limited data available, it would seem 
desirable to consider the matter further. Adoption of the proposal may also 
create difficult problems in the establishment and location of some educa- 
tional television stations. These frequently differ from the location of com- 
mercial TV transmitters and their association with particular markets. In 
some cases it is desirable that educational television transmitters be lo- 
cated at a considerable ‘distance from the principal city in order that maxi- 
mum urban and rural area and population coverage be provided. The trans- 
mitter of an educational television station designed to serve as much of a 
state as possible , for example, may preferably be far from the university 


campus or other "principal city" 
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where the studio is located. The difficulty would be compounded by increas- 
ing the required signal strength over the principal city, as proposed. The 
cost of providing a very strong signal over the entire principal city may 
also be a burden on educational applicants even if the transmitter is nearby. 
While it would not appear desirable to designate different signal strength 
requirements for educational and commercial stations, the JCET believes 
that the Commission should provide for the differences that sometimes exist. 
Accordingly, the JCET recommends that a provision be included in the rules 
whereby educational TV stations, upon a proper showing of need, will not be 
required to meet the present or proposed principal city signal strength re- 
quirements, 

27. As indicated in paragraph 12, a reduction of co-channel separa- 
tion requirements would degrade service in rural areas. The proposed re- 
duction of adjacent channel separation requirements from 60 miles to 40 
miles would create additional interference, occurring relatively close to 
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the desired stations. Although adjacent channel interference is subject to 
considerable control through TV receiver design, such variables as topo- 
graphy and antenna orientation greatly affect comparative signal strength 
on adjacent channels at various receiving locations and will often determine 
whether or not satisfactory service can be obtained. Additional data are 
needed concerning actual experience in the field. Accordingly, it would not 
seem desirable to reduce the adjacent channel separation requirements 
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unless there were compelling reasons for doing so. Further, it appears 
that a reduction in adjacent channel separation would not usually be required 
except to accommodate some of the short co-channel separation stations 
that could be established under the instant proposal. Under the circum- 
stances, the JCET recommends that the minimum adjacent channel separa- 
tion requirement not be reduced at this time. 

28. Whether or not the Commission decides to permit shorter separ- 
ations on VHF channels, the JCET recommends that directional antennas 
be permitted with a greater maximum to minimum ratio than the 10 db now 
permitted by the rules, The ratio of 20 db proposed by the Commission 
would not seem to be justified in the present state of the art, however, but 
the tests conducted by TASO indicate that a ratio of 15 db would be|satis- 
factory. The JCET recommends, therefore, that a ratio of 15 db be per- 
mitted, together with appropriate tolerances and safeguards to insure prop- 
er operation and maintenance. For example, as suggested in the TASO 


| 
report, an additional 2 db suppression should be designed into an antenna 
intended to provide 15 db protection. 


Conclusions and Recommendations 
daar chet Achaea tested 


29. The JCET commends the Commission for initiating and conduct- 
ing a study of UHF coverage and feasibility in New York City. As recog- 
nized by the Commission and by TASO, information | 
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is needed regarding the utility of UHF in a heavily built up urban area. 
Long term decisions about the utilization of UHF in a nationwide televi- 


sion service depend upon adequate data concerning the service that UHF 
can provide. The JCET recommends that the Commission embark on a 
further sustained and vigorous program for the development of UHF, in- 
cluding deintermixture and tax or other encouragements for the manu- 
facture and distribution of UHF receivers. 

30. The position of the JCET in connection with the engineering and 
technical counterparts of the Commission's Notice are set forth at Para- 
graphs 25-28 of these Comments. 

31. With specific reference to the proposal embodied in the Notice 
presently under consideration, the JCET's emphatic recommendation is 
that the proposal for waivers of minimum television station separations 
not be adopted. However, if adopted in whole or in part, the JCET again 
emphatically recommends that the new channels be reserved for noncom- 
mercial educational use, in accordance with the principles referred to in 
paragraphs 17 and 24 of these Comments. 

Respectfully submitted, 
JOINT COUNCIL ON EDUCATIONAL 
TELEVISION 


By: /s/ Telford Taylor 
Telford Taylor 
400 Madison Avenue 
New York 17, New York 


: /s/ Norman E. Jorgensen 
Norman E. Jorgensen 
514 Wyatt Building 
Washington 5, D.C. 


September 30, 1960 Its Attorneys 
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APPENDIX A 


EDUCATIONAL TELEVISION CHANNEL RESERVATIONS 
IN THE 40 LARGEST METROPOLITAN AREAS (POPU- 
LATION BASED UPON 1956 ESTIMATES) 


Metropolitan areas where educational 
Metropolitan areas served by VHF reservations have not been 
educational VHF stations: activated: 
Area Population Area Population 
Vere SER EELS * 
Chicago, Dlinois 5,850,000 Portland, Oregon 690 ,000 


Boston, Massa- ** 
chusetts 2,563,000 San Antonio, Texas 550,000 


San Francisco- 2,390 ,000 
Oakland, California 


St. Louis, Missouri 1,720,000 
Pittsburg, Pa. 1,520 ,000 


Minneapolis-St. 
Paul,Minnesota 1,235,000 


Houston, Texas 1,065 000 


Milwaukee , 
Wisconsin 1,045 000 


Seattle Washington 790,000 


New Orleans, 
Louisiana 785,000 


Dallas, Texas 760 ,000 
Miami, Florida 730 ,000 
Denver, Colorado 705 ,000 
Birmingham, 

Alabama 565 ,000 
Memphis ,Tennessee 530,000 


———— 


Total 22 253 ,000 Total 1,240 ,000 


* Station under construction. 
** Application pending for construction permit. 
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(Appendix A continued) 


Metropolitan areas, where no VHF Metropolitan areas, where no VHF 
channels have been reserved for channels have been reserved for edu- 
education and which are served by cation and where educational UHF 
educational UHF stations: reservations have not been activated: 


Area Population Area Population 
Philadelphia, Pa. 3,665 000 New York, N. Y. 14,545 000 
Detroit, Michigan 3,600 ,000 Los Angeles, Calif. 5 ,295 000 


Buffalo-Niagara Falls, 1,145,000 Washington, D.C. 1,905,000 
N.Y. * 


Cincinnati, Ohio 1,090 ,000 Cleveland, Ohio 1,710 ,000 
Atlanta, Georgia 855 ,000 Baltimore, Maryland 1 ,480 ,000 
Columbus, Ohio 620,000 Kansas City,Missouri 915,000 
Louisville, Ky. 670 ,000 San Diego, California 710 ,000 
Toledo, Ohio 480 ,000 Indianapolis , Indiana 695 ,000 

Providence, RhodeIsland 675,000 


Hartford-New Britain, 
Connecticut 565 ,000 


Dayton, Ohio 535 ,000 

Rochester, New York 535 ,000 

Norfolk-Portsmouth,Va. 520,000 

Akron, Ohio 500 ,000 

Fort Worth, Texas 465 ,000 

Total 12 ,125 000 Total 31 ,050 ,000 


* Operates on a non-reserved channel. 
** Station under construction. 
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(Appendix A continued) 


In the following states and D. C. there are NO VHF channels reserved 
for education: 

Connecticut New York 

Delaware Ohio 

District of Columbia Rhode Island 

Kentucky Vermont 

Maryland Virginia 

New Jersey West Virginia 


There is only ONE VHF channel reservation in each of the following 
states: 


Idaho Nebraska 
Indiana New Hampshire 
Maine North Carolina 
Massachusetts Pennsylvania 
Michigan South Carolina 
Mississippi Utah 

Missouri Wisconsin 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25,D.C. 


In the Matter of 


Interim Policy on VHF Television 
Channel Assignments 


and 


Amendment of Part 3 of the Rules 
concerning Television Engineering 
Standards. 


DOCKET NO. 13340 


ews ww SS SS ws we 


REPLY COMMENTS OF JOINT COUNCIL 
ON EDUCATIONAL TELEVISION 


1. The observation of the Joint Council on Educational Television 
(hereinafter referred to as the JCET) in its original comments, that "the 
Commission's Notice may reflect an unwarranted preoccupation with the 
commercial aspects of television,” has been fully confirmed by the other 
comments filed herein, and particularly those filed by the American Broad- 
casting Company. As ABC confesses, the interim policy herein proposed 
by the Commission is essentially similar to that urged for adoption by ABC, 
and there is now little doubt that the chief beneficiary of the interim policy 
would be the ABC network. It is therefore incumbent upon JCET to stress 
its opposition to the adoption of the proposal for waivers of minimum tele- 
vision station separations, and, should the proposal nevertheless be adopt- 
ed in whole or in part,'to reiterate its recommendation that the new chan- 
nels be reserved for noncommercial educational use. 

2. The need for improved educational facilities and increased atten- 
tion to the educational needs of the nation has never been more apparent 
than at the present time. As the Committee on 


[684] 
Higher Education for the State of New York recently reported to the Gov- 
ernor and the Board of Regents, 
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Many of the men and women entering college and universities 
this year, next year, and in the generation ahead will live a part of 
their lives as adults in the 21st century. They must be prepared to 
meet its most strenuous tests. Even the best models of edu¢ation 
from the past will not be good enough for them. This is because we 
have been producing what Walter Lippmann calls an educational defi- 
cit. A few years before the Russian sputnik illuminated our educa- 
tional skies he said about our educational effort: ‘I do no mean we 
are doing a little too little. I mean we are doing much too little. . . 
Our educational effort . . . has not yet been raised to the plateau of 
the age we live in.' 
Nor has the television medium adequately responded to the challenge to 
erase this "educational deficit." Last month's Report of the President's 
Commission on National Goals attested to this sobering fact. "Improve- 


ment of the democratic process," the Report stated, "requires a constantly 
| 


better-informed public ... Television, although it has improved, can do 
better still in communicating serious ideas... The American people re- 
main among the best informed in the world, but their sources of informa- 
tion must steadily be enriched to cope with ever more complex problems." 
And the Comments of the ABC network likewise acknowledge the educational 
function which television must perform. 
The program service being lost [by the inadequacies of the 
present VHF allocations policy], is not solely entertainment, but in- 
cludes informative , educational and other public service program- 
ming of many types. The loss is greatest in these latter categories 
since the programs with the largest mass appeal crowd out other 


programs which, though probably of greater cultural value, | 
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appeal on an individual program basis to lesser segments of the audi- 
ence. (Comments in Support of Proposed Rule Making, ABC, p. 34). 
3. The Commission's consistent policy has been to encourage the 
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growth of educational television as a most powerful weapon in the improve- 
ment of educational standards in America. This policy was, of course, un- 
derscored by the reservation, in the Commission's Sixth Report and Order, 
of television assignments for education. The importance of education and 
the problems facing it are obviously of much more concern now than in 
1952 when the Sixth Report and Order was adopted. Of particular need 
presently is the development of multiple channels for educational television 
use. As the JCET pointed out in Docket No. 11997, concerning the alloca- 
tion of frequencies between 25 mc and 890 mc, many channels will be neces- 
sary to fulfill the requirements of school systems with their many grades 
and courses. Closed circuit television distribution systems can furnish 
only a part of this service, as the extremely high costs involved, together 
with problems of access to all interested users, limit its applications. 
Educational UHF stations have been established in Pittsburgh and Oklahoma 
City to supplement their VHF stations, and studies are being made of the 
multi-channel needs of ‘various communities. Educators in some cities, for 
example, are looking toward the use of six UHF channels to meet their fu- 
ture educational TV requirements. Also, the airborne educational TV pro- 
ject now being undertaken will initially use two channels and later will prob- 
ably use six channels. Further, the channel needs of adjacent areas and the 
Commission's allocation standards must 
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be considered. It is apparent, therefore, that many channels will be needed 
to provide educational TV service to schools and to the public and that mul- 
tiple channels are available only in the UHF band. 
4, The advancement of multi-channel educational television service 
is seriously threatened by the instant "interim" proposal, not only because 


the “interim” so often|tends to become the "long-range" proposal, 1/ but 
also because attention fixed upon VHF "drop-ins" dilutes the attention which 
should be devoted in the present to the encouragement of UHF, which is, all 


admit, required to permit the development of a nation-wide fully competitive 
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television system, both commercial and noncommercial. Under these cir- 
cumstances, it appears to the JCET that the Commission's policy in the 
field of television allocations must from now on be governed by the primary 
objective of bringing the UHF television channels into widespread use as 


rapidly as possible. This objective cannot possibly be furthered, and would 


inevitably be obstructed, by the proposal here under consideration, The 

JCET and other educational organizations have strongly supported'the de- 
velopment of UHF. The JCET participated actively in the work of 
being one of its five constituent organizations, and also contributed gener- 
ously to 


1/ The JCET raises this point as a generally accurate aspect of human 


nature, and not as a "bugaboo" (See Comments, ABC, p. 14). Nor could 
the JCET and its constituent organizations be realistically viewed as 
"beneficiaries of the status quo," inasmuch as educational television's 
future existence depends in large part upon a direct and rapid advancement 
of the potential of UHF. | 
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its support. Together with its commendation to the Commission for its 
project to study the effectiveness of UHF in the New York City area, the 
JCET has continuously urged, as shown by its filings with the Commission 
over the years, that all possible steps be taken to foster and develop UHF. 
One of the JCET's reiterated requests, legislation requiring that all tele- 
vision sets manufactured be able to receive all channels, has received de- 
tailed consideration and apparent approval from the Commission. (59 
Broadcasting No. 24, p. 66, December 12, 1960). It is in this area of UHF 
that the valuable time of the Commission should be spent, not in stop-gap 
attempts to salvage the present inadequate VHF allocation system by squeez- 
ing in additional VHF commercial stations -- which even the ABC network 
concedes "must necessarily be regarded as an extraordinary remedy" 
(Comments, ABC, p. 4). In this connection, it would appear desirable to 
review, with an eye toward possible rule-making proceedings , the present 
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"taboo" requirements of Table IV of Section 3.698 of the Commission's 
Rules. If some of these requirements could be eliminated or modified, the 
assignment of UHF channels would be simplified accordingly. More im- 
portant, some increase in utilization efficiency of the UHF band could be 
expected. 

5. Should, however, the need for "interim action" in the VHF system 
outweigh the urgencies for immediate steps in the direction of an all UHF 
system, still the necessities for national educational improvements must 
not be overlooked. As likewise pointed out by the JCET in Docket No. 
11997, it is most desirable 
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that an educational television service be available to all of our citizenry 
on channels that are compatible with existing television services. This 
means, of course, VHF assignments in most areas in the present state of 
the art, so that adult education and other educational television services 
can be provided to the public without the handicap of pioneering UHF and 
without additional expense to viewers. As shown by the attached map, edu- 
cators have made excellent progress in making use of the VHF channels 
reserved for them. Even in the more sparsely settled areas of the West, 


educators are making preliminary plans to use these VHF channels. cs 


However, large and populous portions of the country -- in which commercial 
television stations operate almost entirely on VHF channels -- do not have 
access to an educational television channel. Those who have suggested that 
educational television is a second or supplementary service to commercial 
television and those who have taken the position that UHF channels ina 

VHF market will not suffice for commercial telecasting but are good enough 
for general educational use, demonstrate a wholly unrealistic view of the 
practical problems besetting this country's educational system as a whole, 
and educational broadcasting specifically. Nearly all of the 15 educational 
stations operating on UHF channels are in cities having no other UHF 
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| 
service, and obviously a large audience cannot be expected. The licensees 


of these stations have provided excellent programming directed to the pub- 
lic in addition to in-school 


2/ In Montana, for example, a statewide educational television study 
project is now underway that is looking toward activation of all of the re- 
served VHF channels. 
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instruction, but the conversion of television sets for UHF reception by the 
public is often a slow process. The difficulties encountered in establishing 
UHF broadcast stations have made it impossible to marshal the resources 
necessary to build and ope rate educational television stations in many of 
the nation's largest cities. 

6. Accordingly, in view of the educational needs of the nation, the 
public interest requires that preference be given to education in making 
additional VHF assignments, through adoption of the instant proposals or 
otherwise. In cases where the Commission is considering making|a third 
VHF assignment available, the JCET believes that the Commission should 
continue the policy adopted in its Sixth Report and Order of reserving that 
assignment for education, in any metropolitan area where there is no edu- 
cational VHF station in operation and no VHF reservation, or in any other 
area where a comparable educational need exists. 

7, A number of the other comments filed herein, 3/ by parties who 
favor the addition of a limited number of VHF channel allocations, jhave 
proposed that there should be a single proceeding to decide upon these addi- 
tional allocations, but no general relaxation of the allocation standards. 

The JCET does not favor any additional VHF allocations which require a 
waiver of the existing separation requirements; however, if the Commis- 
sion nevertheless decides to make such allocations, the JCET is of the 
opinion that 


3/For example, those filed by the National Broadcasting Company. 
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[690] 
a single proceeding, as suggested in the NBC and other comments, will be 
less harmful than an “open end" waiver, which would make possible an 
unending process of attrition. 

8. In the event that the Commission decides to hold a proceeding 
looking toward a wider use of the VHF frequencies, the JCET strongly 
recommends that the issues should not be limited to waiver of the separa- 
tion requirements. There may be other and less harmful ways of accom- 
plishing the same purpose, and, accordingly, the JCET recommends that 
the scope of the inquiry should be broad enough to encompass the possible 
elimination of VHF assignments which are redundant, duplicative, or other- 
wise unnecessary. There may be cities situated sufficiently close together 
as, for example, the Baltimore and Washington area, so that both can be 
adequately served from a common antenna site, with consequent economy 
of channel use. See, in this connection, the Comments of ABC, p. 25, which 
state that dual-city stations have "proved entirely feasible ina number of 
instances, but usually [require] an antenna location approximately midway 
between the two cities in question. In some instances this location might 
not meet the new principal city service requirement with respect to either 
city. Consideration should be given to this problem in the application of 
the new requirement and waivers should be granted where appropriate.” 
Nor would the private inconvenience of particular affected parties prove an 
insurmountable obstacle, in view of the obvious fact that, pursuant to Sec- 
tion 301 of the Act, no license 
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"shall be construed to create any right, beyond the terms, conditions, and 
periods of the license," and in view of the enormous public interest which 
would be served by a more efficient distribution of channels in these dual- 
city areas. 
9. If it should be found that dual-city areas can be served from a 
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single transmitter, then the question of program duplication should be ex- 
amined. Thus, there is a high degree of program duplication as between 

the network stations in Washington and Baltimore, and no doubt the same 

is true in comparable pairs of cities each of which now has its own network 
stations. Double transmission of a single network service to such pairs of 
cities appears on its face to be uneconomical and wasteful of a natural re- 
source, spectrum space. If, for example, a station rendering national net- 
work service to the Washington-Baltimore area should in the future be re- 
quired to render service to both cities from a single transmitter, three VHF 
channels would be conserved, and this would make possible a great) expan- 
sion of local service, local educational service, and educational network 
service. Moreover , with the present trends toward increased populations 
and expanding suburbs, dual-city areas will in the future undoubtedly be more 
frequent, with attendant additional Savings in spectrum space, and an even 


greater need for expansion of educational services will arise. 


4/ With respect to educational network service, particular note should be 
taken of the extensive and meritorious programs being provided by the Na- 
tional Educational Television and Radio Center. See 16 Television Digest 
No. 52, p. 12 (December 26, 1960). | 
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10. There may be still other methods which, if the Commission de- 

termined to expand the VHF television service, would yield better results 
than waiver of the separation requirements. The issues should be broad 

enough to encourage the examination of all such alternatives. 5/ 

11. Achief danger of the instant proposal, however, and one éxem- 

plified by numerous comments herein, e.g., those of ABC, NBC, and CBS 


is an unfortunate tendency to be overly concerned with the results of waiver 


? 


of separation requirements in particular cases rather than with the issue of 
waiver itself, which is the prime matter at the present time. Even ina 
broadened inquiry concerning the expansion of VHF television service, our 
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proper concern should be the policy, and not the particular applications of 
that policy, which may be appropriately handled at a later stage, when all 
details and considerations may be fully set forth. Suffice it to say at this 
time that the JCET views with serious concern the specific "market" 
recommendations contained in certain of the comments, particularly those 
in the Comments of ABC, as duplicated in large part by the Comments of 
CBS and NBC. In particular, the JCET objects to the disposition by ABC 
and others of channel assignments in the so-called "markets" of: 


3/ For example, consideration should be given to the possibilities, both 


for commercial and noncommercial stations, of developments along the lines 
of the proposed Stratovision project sponsored by the Midwest Program on 
Airborne Television Instruction. This and other spectrum-saving devices 
offer an enormous potential for television expansion. 
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(a) Grand Rapids-Kalamazoo, Michigan, which is the subject of 
a separate rule-making proceeding, Docket No. 13374, initiated by a 
petition filed by the Superintendent of Public Instruction of the State 
of Michigan to move commercial Channel 9 from Alpena to Cadillac, 


Michigan, and reserve it for educational use, and in which comments 
have been filed (and reply comments are due on December 30, 1960) 
regarding the above petition and various alternative proposals designed 
to make possible the assignment of a third commercial VHF channel 

in Grand Rapids, Michigan; 

(b) Providence, Rhode Island, which is the subject of a separate 
rule-making proceeding, Docket No. 13375, designed to explore the 
desirability of reassigning Channel 6 from New Bedford to Providence, 
and in which the State Board of Education, State of Rhode Island and 
Providence Plantations, has filed comments (with reply comments due 
on December 30,1960) supporting the proposal in order to bring a 
first VHF noncommercial educational television station to Providence; 
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(c) Rochester, New York, which is the subject of a separate 
rule-making proceeding, Docket No. 13859, and in which the JCET 
and the Rochester Area Educational Television Association have ex- 
pressed a strong interest in the reservation of Channel 13 for educa- 
tional use, although no comments have as yet been filed in this pro- 


ceeding; and 
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(d) Johnstown-Altoona, Pennsylvania, which is the subject of 
a pending petition for rule-making, RM-172, by Penn Traffic Company, 
seeking the assignment of an additional VHF channel to Johnstown- 
Altoona, and which is also affected by another pending petition for 
rule-making, filed on December 30, 1960, by Pennsylvania State Uni- 
versity, seeking to allocate Channel 3 to State College, Pennsylvania, 

and reserve it for educational use./ 
The JCET is of the opinion that each of the above situations may most feas- 


ibly be handled in their respective separate proceedings. ch 


12. For all of the foregoing reasons the JCET reaffirms its Opposi- 
tion to the proposed waiver of the separation requirements and, in the al- 
ternative, should the proposal be adopted in 


6/ Three plans are proposed in RM-172. Plan 1, which would add Chan- 


nel 3 to the area, would be mutually exclusive with the Pennsylvania State 
College proposal; Plans 2 and 3 would add Channel 8 to the Johnstown- 
Altoona area. If the Commission is disposed to add another VHF facility 
to the Johnstown-Altoona area, the JCET urges the Commission to utilize 
Plan 2 and reserve Channel 3 as an educational voice in Central Pennsyl- 
vania. 
Ue Furthermore, other specific recommendations , such as the proposals 
of ABC, The Post-Times Company, Jacksonville, Florida, and Radio Station 
WZOK, Jacksonville, Florida, with respect to drop-ins in the Jacksonville 
area would affect existing educational television stations. Accordingly , 
these specific recommendations should not be handled in this proceeding, 
but should be treated separately. 
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whole or in part, renews its recommendation that the new channels be re- 


served for noncommercial educational use in accordance with the principles 


referred to in paragraph 6 of these Reply Comments. 


Respectfully submitted, 


JOINT COUNCIL ON EDUCATIONAL 
TELEVISION 


By: /s/ Telford Taylor 
Telford Taylor 
400 Madison Avenue 
New York 17, New York 


/s/ Norman E. Jorgensen 
Norman E. Jorgensen 

514 Wyatt Building 
Washington 5, D.C. 


December 30, 1960 Its Attorneys 
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Before The 


FEDERAL COMMUNICATIONS COMMISSION FCC 
Washington 25, D.C. 7711 


In the Matter of 


Interim Policy on VHF Television 
Channel Assignments 


Docket No. 13340 
RM-35 RM-224 
RM-111 RM-246 
RM-122 RM-245 
RM-128 RM-247 
RM-136 RM-248 
RM-161 


and 


Amendment of Part 3 of the Rules 
Concerning Television Engineering 
Standards 


REPORT AND ORDER 
By the Commission: Chairman Minow concurring and issuing a statement. 


1. This proceeding has been directed to two objectives: first, to as- 
sess proposals for introducing new VHF assignments not meeting the spac- 
ings prescribed in the rules; and second to consider revisions of standards 
for calculating coverage of television stations. 

2. At the time the Commission issued its Notice of Proposed! Rule 
Making on the above subject it was pursuing studies and negotiations needed 


| 
to ascertain the practicability of five alternative approaches to the basic 


revision of television allocations. Three of these solutions contemplated 
an expansion in the number of VHF channels allocated for TV broadcasting. 
It has now been determined that substitution of additional VHF or lower 
UHF space for the present UHF space is not possible. Thus it is clear that 
if a fully competitive nationwide television system is to be created the UHF 
frequencies must be utilized. | 
3. Our decision in this proceeding must, accordingly, reflect|the in- 
creased emphasis to be placed upon the utilization of UHF for television 
and must harmonize with the steps it is proposed to take to foster the ex- 
pansion of UHF broadcasting. Our proposals in that regard are set/out in 


a Notice of Proposed Rule Making adopted today in Docket 14229. | 
4. In this context such alleviation of the shortage of television outlets 
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in major markets as may be attained through the assignment of additional 
VHF channels must be regarded as an interim measure, which while it may 
produce quicker local remedies than through use of UHF, is justifiable only 
insofar as it does not add to the burdens which already beset UHF opera- 
tion and which it is our determined purpose to relieve wherever and how- 


ever possible. 


[808] 

5. All the foregoing circumstances compel the conclusion that short 
spaced VHF assignments are justifiable at this stage only where there is 
the most pressing urgency for the addition of a third service in major mar- 
kets. In making this judgment we have not neglected a painstaking evalua- 
tion of forceful arguments in behalf of a much wider use of short spaced 
VHF channel assignments. Entirely apart from the considerations already 
mentioned there is an additional and decisive factor which bars a more ex- 
tended use of the "squeeze-in" technique than we contemplate herein. It 
is the inescapable fact that the introduction of new VHF assignments through 
substandard spacings progressively approaches a point of diminishing re- 
turns where the service gains become outweighed by the resultant service 
losses. This consequence was fully apparent during our previous television 
reallocation proceeding in 1955 and 1956 and formed the basis of our deter- 
mination at that time (Report and Order adopted June 26, 1956 in Docket 
No. 11532) that the more wide-spread use of the 12 VHF channels through 
shortened separations would fail to approach a solution to the major TV 
allocation problem. 

6. While we do not assert that the point of diminishing returns is 
reached with the short spaced assignments contemplated herein, it is our 
judgment that it would be senseless detraction from the major effort upon 
which we are now embarking i.e., to foster expanded use of UHF television, 
if we press the intensive use of VHF frequencies to the ultimate theoretical 
point where some smaller gains might be realized. 
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7. The basic issue is clear. Either the major stress henceforward 
will be placed upon an evolving UHF service, or the industry and the pub- 
lic will continue to face the prospect of a television service severely 
hampered by inadequate numbers of operating outlets in many cities where 
there is need and demand for added stations. In these circumstances we 
think there is undoubted warrant for confining the expanded use of VHF 
frequencies to those relatively few cases where the urgency for quick re- 
lief is so great that it clearly outweighs the preferred course of directing 
further expansion into the UHF band. | 

8. We turn next to the question of the basis upon which exceptional 
short spaced VHF assignments may best be considered within the |context 
of the foregoing policy. We have evaluated and rejected the alternative of 
opening the way to the processing of short spaced assignments wherever 
they may be sought and have decided instead to make a pre-selection of 
those cities where, after careful review of the needs throughout the coun- 
try, we have been able to find justification for this interim remedy. In 
selecting those cities where we are prepared to embark upon rule imaking 
proceedings looking toward "squeeze-in" VHF assignments we have taken 
due account of the criteria proposed in this proceeding. Since the proceed- 
ing was inaugurated it has become clear that there is no further prospect 
of the development of television 
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through the allocation of additional VHF frequencies to television broad- 
casting. 

9. With the major expansion of television indissolubly tied to UHF, 
we find it appropriate to set at this time the outermost limits of the use 
in those comments which urged that in order to limit effectively the num- 
bers of additional VHF assignments to be made at substandard spacings 
the Commission should designate at one time all the places where it is 


prepared to consider that remedy. 
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10. Acareful nationwide survey of those markets which we consider 
to have the greatest need has led us to the selection of the following 10 
markets: Baton Rouge, La.; Dayton, O.; Birmingham, Ala.; Jacksonville, 
Fla.; Knoxville, Tenn.; Johnstown, Pa.; Charlotte, N.C.; Oklahoma City, 
Okla.; Providence, R.I.; and Syracuse, N.Y. 

11. In the selection of these cities consideration was given to all 
factors bearing on the local situation. The most important criteria were 


as follows: 


1. That the market selected be included within the 75 major 


television markets of the country. 1 


2. That two VHF stations are already in operation in the mar- 
ket area. 

3. That there be minimal dislocation to existing stations. 

4. That the proposed assignment not have significant adverse 
effect on UHF stations assigned to other cities. 

5. That the potential gains in service from the new assignment 
outweigh the potential service areas lost. 

6. That no assignments are made at less than 120 miles co- 
channel and 40 miles adjacent channel. 

7. That the new assignments conform with international agree- 
ments. 

12. The 10 cases do not include Louisville, Ky., where the third as- 
signment of a VHF channel has for some time been the subject of a rule 
making and adjudicatory proceeding in Docket 11757. While there would 
be warrant for considering a short spaced assignment at Louisville, in 
view of the fact that observance of standard spacings on the proposed as- 
signment of Channel 7 would require location of the transmitter about 33 
miles outside the city, we avoid at this time any action which would delay 
the consummation of the aforementioned proceeding which has been pend- 
ing for several years. When it is terminated, should it result in the assign- 


ment of Channel 7 to Louisville, we 
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1/ It is recognized that there is no universally accepted criterion for 
ranking individual television markets, and that relative ranking of any in- 
dividual market may vary from listing-to-listing depending on the particu- 
lar criterion used. However, as among various criteria used for ranking 
of TV markets there is a consensus as to the large majority of markets 
to be included within the top 75 (although the relative ranking of specific 
markets will vary among these). In some instances, however, markets are 
included within the top 75 ranking by one criterion and not by another. It 
is our judgment that the inclusion of the cities listed in paragraph 10 among 
the top 75 markets best reflects the realities of television economics inso- 
far as (cont'd) 


| 
| 
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would be prepared to consider the possibility of permitting the Channel 7 
transmitter to be located nearer the city, but our decision in this respect 
is now deferred. Similarly, we have considered suggestions that existing 
stations now required to operate from a transmitter location at a substantial 
distance from the city to which the channel is allocated, be permitted to 
move closer in. Such proposals are, however, beyond the scope of this pro- 
ceeding , which is concerned with possibilities for new VHF assignments at 


substandard spacings to cities at which the channel could not be assigned 


at standard spacings. 
13. We note also the need for an additional VHF outlet to serve the 
Providence, Rhode Island area. We have decided, for reasons stated in 
our Report and Order in Docket No. 13375, not to proceed at this time to 
assign a VHF channel to Providence at substandard spacings. We have, 
however, taken cognizance of possibilities for added service to the Provi- 
dence area by a station operating on Channel 6 assigned to New Bedford, 
Mass. We do not herein decide or prejudice such action as may in the 
future be found to serve the public interest with respect to the location of 
the transmitter of such station possibly at less than standard spacings. 
There is under consideration, also, the possible reassignment of Channel 


3 from Hartford to Providence. 
| 
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14. Since short spaced assignments will be considered only in the 
exceptional cases above indicated we do not propose to reduce the co-chan- 
nel or adjacent channel separations which are now provided for in Section 
3.610 of the Rules and which will remain generally applicable. The excep- 
tional cases will be handled through waivers of the minimum spacing set 
out in Section 3.10 in cases where substandard spacings are authorized 
subject to provision for protection to co-channel stations equivalent to that 
to which they are entitled under Section 3.612. 

15. Our analysis of the comments supports the proposal to provide 
"equivalent protection" to existing stations by requiring any station author- 
ized to operate at less than the minimum geographic separations specified 
in Section 3.610 of the rules, from any existing co-channel station, to sup- 
press radiation in the direction of such existing stations. Where appro- 
priate, we may also require new stations, located more than the standard 
minimum separations from other co-channel stations, to suppress radia- 
tion in the direction of such existing stations if nominal carrier off-set 
cannot be employed. The suppression of radiation may be accomplished 
by reducing the effective radiated power, using a reduced antenna height, 
using a directional transmitting antenna, or by various combinations of 
these techniques. 

16. The amount of suppression required will be sufficient to main- 
tain a 28 db ratio between the extimated F(50,50) value of the desired sig- 
nal and the estimated F(50,10) value of the undesired signal (45 db in the 
case of non-offset co-channel operation), at the same distance from the 
existing station as would occur if the stations were operating with the max- 
imum permissible facilities at standard minimum separations. Both the 
28 db ratio for nominal offset carrier 


1/ (cont’d from page 3) 


they affect a selection of limited numbers of places where, exceptionally, 
a short-spaced VHF assignment could be justified in the public interest. 
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operation and 45 db for non-offset carrier operation were established on 
the basis of subjective viewing tests during the proceedings which led to 
the Sixth Report and Order in Docket No. 8736, et al. An analysis of the 
data obtained by TASO in connection with its studies of precise offset car- 
rier operation, shows these values to be in substantial agreement with their 
findings of the signal ratios needed to provide picture quality between "pass- 
able" and "fine" under conditions similar to nominal carrier offset and non- 
offset carrier operation. The estimated desired signal values are! taken 
from the F(50,50) Field Strength Charts in Section 3.699 of the Commission 
Rules. The estimated undesired signal values are taken from the F(50 ,10) 
Field Strength Charts issued July 1, 1960, in a Further Notice of Proposed 
Rule Making (FCC 60-766) in this proceeding. As indicated above, in order 
to ascertain the power and height permitted for a new station it is|neces- 
sary to employ both service area propagation curves and long distance in- 
terference curves. Section 3.699 of the Rules (which for reasons discussed 
below we do not contemplate amending at this time) contains curves which 
give the signal range through the service area. The present VHF allocation 
table, the maximum antenna heights and powers, and the minimum separa- 
tions employed in constructing and amending that table were developed 
through the use of these curves and the interference curves published as 
Appendix B to the Sixth Report and Order. Data subsequently accrued from 
operating experience and studies by TASO and others disclose that truer 
depiction of interference may be derived by the use of modified interfer- 


ence curves which were announced in the Further Notice of Proposed Rule 


Making adopted in this proceeding on May 4,1960. These curves reflect 


further revision of similar curves previously proposed in this proceeding 
and take into account careful studies conducted by the Commission's Radio 
Propagation Advisory Committee. In order to assure uniform application 
of the curves, we have reduced the information in these curves to tabular 
form attached to this Report and Order, showing the maximum permissible 


powers for various distances (at 5-mile intervals) and various antenna 
| 
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heights (at 100-foot intervals). In using these Tables, where actual separ- 
ations and antenna heights lie between the tabulated values, linear interpo- 
lation will be used to determine the permissible power. Resultant fractions 
will be rounded out to the next lower 0.1 dbk. 

17. In the Notice of Proposed Rule Making in this proceeding , we 
proposed to permit the use of directive transmitting antennas with a maxi- 
mum to minimum ratio of 20 db. On the basis of the comments filed in re- 
sponse to that Notice, we are persuaded that directive antenna radiation pat- 
terns with a maximum to minimum ratio in excess of 15 db may prove un- 
reliable and may produce other undesirable effects. Consequently, under 
the program adopted herein, although directional transmitting antennas may 
be employed to suppress radiation in the direction of existing stations, the 


ratio of maximum to minimum radiation should not exceed 15 db. 


[812] 


18. The new assignments will not be required to suppress radiation 
in the direction of existing adjacent channel stations to provide ''equivalent 
protection” to the existing 60 mile separation requirement. 

19. Precise offset may be used to improve service to the extent pos- 
sible. However, practical considerations involving the need for coordina- 
tion between licensees as well as the maintenance of complex equipment 
preclude making the use of this method mandatory for obtaining the required 
protection to existing stations and use of this technique will not be an ac- 
ceptable basis for obtaining the required protection. Although there were 
comments recommending that receiver antenna directivity be taken into ac- 
count in computing protection to existing stations, the existence of such 
directivity would be a factor in service results at standard spacing, and 
thus does not furnish a basis for deviating from the equivalent protection 


requirements which we apply to substandard spacing. 


[813] 
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20. In computing the equivalent protection to the service area of a 
station authorized previous to the adoption of this interim program it will 
be assumed that the authorized station is operating with the maximum per- 
missible facilities and has a circular service area. For the new station at 
substandard spacing, the theoretical antenna radiation pattern will be used 
for computing service and interference. Comments were also invited on 
the desirability of and methods for establishing the operating radiation pat- 
tern and for protection of the service area of the new station. After care- 
fully reviewing the comments directed to this issue, we are not specifying 
the exact procedure to insure proper operation of a directional antenna 
system but will require the licensee to assure that the antenna is perform- 
ing substantially in accordance with the specifications and initially|and pos- 
sibly at periodic intervals will be required to submit to the Commission 
the basis upon which such determinations are made. In the usual case it is 
expected that this will involve joint efforts by the licensee and manufacturer. 
If after commencement of operation there is evidence that the radiation of 
the transmitter is significantly at variance with the theoretical pattern, 
field measurements may be required. 

21. Apart from matters relating to short spaced VHF assignments, 
comments were invited in this proceeding on several proposed changes in 
the television technical standards. They are (a) revision of the propaga- 
tion curves, (b) increase in required city grade signal, (c) the substitution 
of a "normal service area" in lieu of the present Grade A and Grade B 
service area definitions and (d) reduced adjacent channel separation re- 
quirement. The comments directed to these proposed revisions indicated 
that there is substantial disagreement among reputable engineers over the 
technical data collected by TASO and others. Much of the raw data| needed 
to support the proposed changes is limited in scope and thus subject to 
variable interpretation. The evaluation of the comments persuades us that 
it would be preferable, instead of proceeding at this time with the projected 


revisions, to leave the present standards unchanged. The proposals will 
| 
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remain under continuing review and further action respecting them will be 
taken at such time as it may appear appropriate. 

22. In arriving at our decisions to proceed, on the basis discussed 
above, with consideration of a limited number of short spaced VHF channel 
assignments, we have attentively examined numerous comments which ad- 
vocated variants of this approach, suchas: allowing more (or less) radia- 
tion in the direction of the existing stations not employing maximum facili- 
ties: alternative methods for establishing the degree of protection toward 
existing stations; special provisions for establishing the protection of sta- 
tions which are in a different zone from the interfering station; and other 
deviations from the formulas we here adopt. While in varying degree some 
of these proposals have merit, ourstudy of the probable effects of invoking 
these other proposals persuades us that the simpler formulas we have elab- 
orated above are preferable both in the interests of ease and speed of pro- 
cessing the new assignments and in the protection which our formula assures 
to existing stations. It has been helpful to have the benefit of the careful 
thought which was evidently devoted to these alternative proposals, but our 
consideration of them reinforces our view that the basis we herein adopt is 
preferable. 


[814] 

23. Consistent with the decisions reached herein, we are dismissing 
the following petitions for amendments to the Table of Assignments in Sec- 
tion 3.606 to add short spaced VHF assignments in cities other than those 
we have decided to include in the interim program, or through the use of 


channels we find unacceptable. 
Short Spaced VHF 
Petitioner Assignments proposed at 


Capitol TV Company Sacramento, Fresno and 
Bakersfield, California 


Binghamton Press Company, Binghamton, New York 
Inc. 


WHP, Inc. Harrisburg, Pa. 


[st] 
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| 
Short Spaced VHF 


RM No. Petitioner Assignments proposed at 
136 Veterans Broadcasting Co. Binghamton, New) York 


161 Waco Broadcasting Corporation Waco, Texas | 
224 Pennsylvania State University State College, Pa, 
246 WXIKX, Inc. Milwaukee, Wisconsin 
245 Winnebago Television Corp. Rockford, Dlinois 
247 Telecasting , Inc. Pittsburgh, Pa. 
248 Lester Kamin Houston, Texas 
In addition, it is appropriate to dismiss those portions of RM 35 filed by 
American Broadcasting Company which seek short spaced assignments in 
a number of markets other than those designated herein for consideration. 
24. In accordance with the decisions set out in this Report and Order 
IT IS ORDERED, That the rule making petitions listed in paragraph 23 here- 
of ARE DISMISSED, except that RM 35 filed by American Broadcasting Com- 
pany IS DISMISSED IN PART, to the extent that it proposes short spaced as- 
signments other than those contemplated in this Report and Order. 
24. IT IS FURTHER ORDERED, That this proceeding IS TERMINATED. 
FEDERAL COMMUNICATIONS COMMISSION * 
Ben F. Waple 
Attachment Acting Secretary 
Adopted: July 27, 1961 
Released: August 3, 1961 


2/ Although this petition additionally invokes the proposal that the stand- 
ard separation requirements be reduced for the entire State of California, 
its actual and intended effect is to open the way to short spaced assignments 
in the named cities. Its dismissal is, accordingly , appropriate and consist- 
ent with similar actions taken with respect to the other listed petitions for 
short spaced VHF channel assignments. 


* See attached concurring statement of Chairman Minow. | 
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ZONE I - CHANNELS 2 - 6 APPENDIX A 


Permissible Power For Spacings TABLE I 
Below 170 Miles in dbk 


Miles 


ee ee EEE EE EEE 


Ant.Ht. 
AAT-feet_120 125 _ 


100 9.5 10.5 
200 8.5 10 
300 8 9.5 
400 7.5 9 
500 7 8.5 
600 6.5 8 
700 7.5 
800 7 8.5 
900 - 6.5 8.5 
1000 6 8.5 
1100 : 5.5 8.5 
1200 . 4.5 8 ° 14 
1300 : 4 7.5 
1400 - 6.5 7 13 
1500 5-5 
1600 4.5 re F 12 
1700 3.5 
1800 2.5 4 11 
1900 1.5 ‘ 11 11 11 
2000 0.5 : 10 10 10 


* Combinations of antenna height and separation which result in permissible powers 
of 0 dbk or less will not be authorized. 
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CHANNELS 2 - 6 


Zone II protection from Zone I stations 


Permissible Power for Spacings 
Below 170 miles in dbk 


MILES | 


Ant. Ht. 


AAT-feet 120 125 130-135 140 145 150 155 160 165 170 
100 9.5 11 12.5 13.5 14 15.5 16.5 17.5 18.5 19.5 20 
200 11.5 12.5 13.5 15 16 17 18.5 20 
300 . 11 12 13 14.5 15.5 17 18 -5 20 
400 10.55 11.5 12.5 15.5 18 0 20 
500 . 9.5 11.5 12.5 15 20 
600 9.5 11 12 15 20 
700 . 9 10.5 11.5 20 
800 - 8.5 10 11.5 20 
900 8 9.5 
1000 7.5 9 
1100 6.5 8.5 
1200 5.5 7.5 
1300 4.5 6.5 
1400 3.5 5.5 
1500 2.5 4.5 
1600 15 4 
1700 05 3 
1800 * 2.5 
1900 4 2 
2000 * 1 


on 


a 


7.9 

7 

6.5 11 
9.5 10 


or ou RQ Ow 0 


* Combinations of antenna height and separation which result in permissible powers 
of 0 dbk or less will not be authorized. 
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ZONE I - CHANNELS 7 - 13 


Permissible Power For Spacings 
Below 170 Miles in dbk 


Ant. Ht. 
AAT-Feet 120 125 130 135 160 165 170 


100 1445 15.5 17 18 24 25 
200 14 15 16.5 17.5 23.5 24.5 
300 14.5 16 17.5 23 020 -24.5 
400 14 16 17 23 024.5 
500 13.5 15 16.5 23024 
600 13 14.5 16.5 
700 12.5 14 16.5 
800 12 14 16 18.5 
900 115 13.5 15.5 18.5 

1000 11 13 15 18 

1100 7 1055 12.5 14.5 17.5 

1200 - 10 11.5 14 17 

1300 9.5!) 11 13.5 16.5 

1400 8.5 10 13 16 

1500 7.5 9 12.5 15.5 

1600 6.5 8 11.5 15 

1700 3 5-5 7.5 10.5 14.5 

1800 - 4.5 7 9.5 14 

1900 3.5 6 8.5 13.5 

2000 2.5 5 7.5 105 12.5 15 15 15 15 


* Combinations of antenna height and separation which result in permissible powers 
of 0 dbk or less will not be authorized. 
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ZONE II - CHANNELS 7 - 13 


Protection from Zone I stations 


Permissible Power For Spacings 
Below 170 Miles in dbk 


MILES | 

Ant.Ht. 

AAT-Feet 120 125 130.135 140 145 150.155 160 165 170 
100 14 15.5 17 18 19 20.5 22 23 24 825 
200 13 14.55 16 17.5 21 22.5 23.5 
300 12 14 15.5 17 21 22 23 
400 11 13 15 16.5 21.5 23 
500 10.55 12.5 14.5 16 20 215 23 
600 10 15.5 20 21.5 23 
700 20 21 
800 20.5 
900 : 19 = 20.5 

1000 : 19 20.5 

1100 . 3 20 

1200 5 ; a 18 19.5 

1300 . : 17 19 

1400 . . 9.5 18 

1500 : 8.5 16 

1600 s 5 15 

1700 . 6.5 9 16 

1800 . 6 

1900 5.5 8 13 15 

2000 4.5 9.5 12 15 15 


ee ee ee ee <<) 
. ih ed 
nn an 


ee 
1 eS) eo? | 


15 


* Combinations of antenna height and separation which result in permissible powers 
of 0 dbk or less will not be authorized. 


64 
[819] 


ZONE II - CHANNELS 2 - 6 TABLE Il 


Permissible Power For cings 
Below 190 Miles in dbk 


MILES 


AntHt. 
AAT-Feet 120 125 130 135 140 145 150 155 160 165 170 175 180 185 190 


100 5 6 7 8 9.5 10.5 12 13° «14 15 16 17.5 18 19.5 20 xi 
200 45 5 6 7.5 9 10 11.5 12.513.5 15 16 17 «#18 19 20 
300 25 4 5.5 7 8.5 9.5 11 12.513 14.5 16 17 18 19 20 
400 2 4.5 5 6.5 8 9 10.5 12 13 14.5 17 18 19 
500 1 3 < 6 7.5 9 10 11.513 14 17 18 19 
600 * 5.5 7 8.5 10 11.512.5 14 17 18 19 
700 5 6.5 8.5 9.5 11.512.5 14 18 19 
800 45 6 8 9.5 11 12 14 18 19 
900 4 5.5 7.5 9 11 12 14 18 19 
1000 3.5 5 7 11 12 13.5 18 19 
1100 4.5 6.5 10.511.5 13.5 19 
1200 3.5 6 10 11.5 13.5 19 
1300 5.5 9.511 13 18.520 
1400 5 9 10.5 12.5 18.5 20 
1500 4.5 8.510 12 14 17 ~=—:18.5 20 
1600 3.5 8 9.5 11.5 17 18.520 , 
1700 2.5 7.5 9 11 13 17 18.5 20 
1800 1.5 6.5 8.5 10.5 13 15 17 18.5 20 
1900 0.5 5.5 8 10 12 15 17 ~=18.520 
2000 * 4.5 75 95 12 14.5 16.5 18.520 


fe.) 
oa 


ua un 


* Combinations of antenna height and separation which result in permissible powers 
of 0 dbk or less will not be authorized. 
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ZONE II - CHANNELS 7 - 13 


Permissible Power For Spacings 


Below 190 Miles in dbk 


MILES | 
Ant.Ht. 


AAT-Feet 120 125 180 135 140 145 150 155 160 165 170 175 | 180185 190 
100 10 11.5125 14 15.5 16.5 17.5 19 20 21.5 22.5 23.5 25 25 25 
200 9 10512 13.5 15 16.5 17.5 18.5 19.521 22 23 | 24.525 25 
300 8 9.511.5 13 14.5 16 17 18.5 19.5205 22 23 24.525 25 
400 7 8.511 12.5 14 15.5 19 20.5 23 25 25 
500 6 10 12 18.5 15 19 20.5 23 25 25 

600 5 11.5 13 14.5 18.520 23 25 25 

700 4 10.5 12 14 18.520 (24 25 (25 

2 9.5 13.5 18.520 25 25 

1 8.5 11 13.5 18 19.5 21 25 25 

5 8 13 18 19.5 21 25. 25 
ae 12 17 19 20.5 123.525 25 
16.519 20.5 22 (23.525 25 

16 18.5 20 22 [23.525 25 

15.518 19.5 21.5 23 24.5 35 

1500 15 17.5 19.5 21-5 23 24.5 25 

1600 144617 19 21 23 24 25 

1700 Z 13.516.5 18.5 20.5 |22.524 25 

1800 ; 13 16 18 20.5 (22.524 25 

1900 5 25 5. 12.515.5 17.5 20 22 23.5 25 

2000 12 15 17 19.5 22 23.5 25 


800 


9 

8 

7 

900 : 6 
1000 a 5 
1100 * 4 
4 

3 

2 

1 

* 


1200 * 
1300 
1400 


|\* Combination of antenna height and separation which result in permissible powers of 0 
dbk or less will not be authorized. 
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CONCURRING STATEMENT OF CHAIRMAN MINOW 


| 
I agree that the communities which the Commission has selected 
for the assignment of additional VHF channels have a pressing need for 
the greater choice of service which such facilities will afford. I also agree 
that the need of these specific communities can be met through the| assign- 
ment of additional VHF channels at substandard separations without undue 
discouragement of the expanded use of the UHF band or other seriously 
undesirable results. Hence I concur in the Commission's order. 
However, the majority's emphasis on the needs of "major markets" 
and its actions in Dockets Nos. 13374 and 13859 (with respect to Grand 
Rapids, Michigan and Rochester, New York) make it clear that the need 
it has in mind is the need for a third commercial service in every instance. 
I agree that this need is an important and urgent one. I cannot agree that 
it is always more important and more pressing than the need for the es- 
tablishment of a non-commercial, educational service in major communi- 
ties. I think that our vision of the role which educational television can 
play should be larger and our hospitality to attempts by educators to fill 
that role should be warmer. For this reason, I would indicate in the Re- 
port that, if there is real indication that any of the VHF channels to be as- 


signed at substandard separations can be put to non-commercial educa- 
| 


tional use in the near future, serious consideration will be given to/the 
reservation of such channel for that purpose. 


[825] 


Before the B 
FEDERAL COMMUNICATIONS COMMISSION FCC 61-998 
Washington 25, D.C. 6731 
In the Matter of 


Assignment of an Docket No. 14232 
Additional VHF Channel 
to Johnstown, Pa. 


NOTICE OF PROPOSED RULE MAKING 


1. Comments are invited on the proposed assignment of Channel 8 + 
to Johnstown, Pennsylvania, pursuant to decisions reached in the Report 
and Order (FCC 61-994) adopted today in Docket No. 13340. 

2. This proposed channel assignment is one of nine special cases 


which in the aforementioned document the Commission found to merit spe- 


cial consideration of a VHF channel assignment at substandard spacing, it 


being impossible to provide a third VHF outlet to this market at standard 
co-channel spacings. 

3. This proposal contemplates that a station assignment at Johns- 
town on Channel 8 would be required to suppress radiation in the direction 
of the transmitter of WGAL-TV and WJW-TV which are located at Lancaster, 
Pa., and Cleveland, Ohio, respectively less than 170 miles from the city of 
Johnstown. Such a station would also be required to suppress radiation in 
the direction of the transmitter site of Station WCHS-TV, Charleston, W.Va., 
in view of the fact that it would operate non-offset with this station at a dis- 
tance below that required for the equivalent standard spacing for off-set 
operation. The pertinent requirements being set out in detail in the afore- 
mentioned Report and Order in Docket No. 13340 they need not be repeated 
herein. That document is incorporated in and made part of this Notice. 

4, In view of the fact that the proposed assignment does not require 
any existing co-channel stations to change to a different channel, and since 
all existing co-channel stations will be afforded protection against inter- 
ference at least equivalent to the protection to which they are entitled under 


[826] 
71 
the rules prescribing standard spacings, and maximum antenna heights and 
powers, the assignment and utilization of Channel 8 at Johnstown will not 
involve the modification of any co-channel VHF license. 
5. There are pending two petitions (RM 172 and RM 231) to make a 
third VHF Channel available to Johnstown by dropping in Channel 3+. Con- 
sideration will be given in this proceeding to comments interested parties 
may wish to submit on these proposals. A station assigned to this channel 
in Johnstown would be required to suppress radiation toward KYW-TV, 
Channel 3, Cleveland, O., and WSVA-TV, Channel 3, Harrisonburg, Virginia, 
since the separation would be less than 170 miles. Channel 4 is assigned to 
WTAE, Pittsburgh, Pa. which transmitter site is less than 60 miles from 
Johnstown. 
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6. If, upon consideration of the comments and reply comments filed 


in this proceeding , the Commission concludes that the public interest would 
be served by adopting this proposal to assign a third VHF channel to Johns- 
town, it would be desirable in the public interest that a third VHF station be 
placed in operation with the least possible delay. Accordingly, notice is 
hereby given that in the event Channel 8 is assigned to Johnstown the Com- 


mission will welcome and give consideration to any acceptable proposals 
for commencement of operation under special temporary authorization to 
such persons as may be found qualified. Authorization for such operation 
in the interim pending the completion of any comparative hearings which 
may be held on mutually exclusive applications for the channel would termi- 
nate upon the issuance of a regular authorization. 
7, Authority for the proposed amendment to Section 3.606 of the rules 
is contained in Sections 4(i) and 303 of the Communications Act of 1934, as 
amended. 
8. Pursuant to applicable procedures set out in Section 1.21 3| of the 
Commission Rules, interested parties may file comments on or before 
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October 2, 1961, and reply comments on or before November 2,1961. All 
submissions by parties to this proceeding or by persons acting in behalf 
of such parties must be made in written comments, reply comments or 
other appropriate pleadings. 
FEDERAL COMMUNICATIONS COMMISSION 

Ben F. Waple 

Acting Secretary 
Adopted: July 27,1961 
Released: August 3, 1961 
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PETITION FOR RULE MAKING OF 
PENNSYLVANIA STATE UNIVERSITY 


1. Pennsylvania State University, by its attorneys, requests the 
Commission to institute rule making proceedings to allocate Channel 3 to 


State College, Pennsylvania and reserve it for educational use, at a separ- 
ation of 157 miles from WRCV-TV, Philadelphia, Pennsylvania, and 163 


miles from WSVA-TV, Harrisonburg, Virginia. Location of the proposed 


antenna site is described in detail in the attached engineering exhibit. 


Allocation Problems 
2. Under Section 3.606 of the Commission's Rules, Channel 45 is 
reserved for educational use at State College, Pennsylvania. No other chan- 
nels are assigned to that community. As the engineering exhibit shows in 
some detail, a Channel 3 facility could be established within a triangular 
area some 25 miles from State College, which would not violate the pre- 


scribed mileage separation requirements. However, 


[981] 
terrain difficulties which create serious antenna height and shadowing 
problems, preclude utilization of this location. 

3. Channel 3 could be usefully situated outside of this triangle in the 
Rattlesnake Mountain area. This location, however, would entail mileage 
separations of 157 miles from WRCV-TV in Philadelphia and 163 miles 
from WSVA-TV, Harrisonburg, Virginia. Calculations have been made in 
accordance with methods and data prescribed in Docket 13,340 which show 
that an effective radiated power of 44 kilowatts would provide the required 
protection to the Philadelphia and Harrisonburg stations, and would also 
provide a principal city grade of service to all of State College, Pennsylvania. 

The Petitioner 
4. Pennsylvania State University is an instrumentality of the|\Common- 


wealth of Pennsylvania. It is responsible for providing an extensive variety 
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of educational programs for the people of the State. The area of the State 
served by the University is 45,045 square miles. The estimated 1960 
population of the State is 11,238,000.1/ ‘There are 129,862 students in 
all Pennsylvania colleges and universities of which 20,000 are registered 
for courses at the 15 Commonwealth Campuses and Centers located through- 
out the State. The 


1/ Rand-McNally Commercial Atlas & Marketing Guide. 
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main campus is located adjacent to State College at University Park in 
Centre County, an essentially rural area. The campus is remote from the 
major population areas of the State. 

5. Petitioner offers resident education programs at the various Com- 
monwealth Campuses and Centers. In addition it conducts state-wide pro- 
grams of Continuing Education which provide extensive and varied oppor- 
tunities for adult education of a professional, cultural and recreational 


nature. 2/ During the academic year 1958-1959, the Continuing Education 


program provided instruction services for more than two million people 
not counting those reached by 20,000 radio programs and 800 TV programs. 

6. Pennsylvania State University has pioneered in developing, testing 
and adapting television for educational purposes. Research work on educa- 
tional television, using closed circuit systems, was begun in cooperation 
with the Fund for the Advancement of Education in 1954-1955 and continued 
extensively until 1959. A great range of basic questions, hitherto unre- 
solved, have been investigated and answered. Approximately 8000 copies 
of two major reports on these activities have been widely distributed and 
have fostered many of 


2/ 


— For example, the Agriculture and Home Economics Extension program 
provides comprehensive services for the State's farm and rural non-farm 
population with staff located in each of the 67 counties. 
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the nation-wide developments now employing television for educational 
purposes. 
7. The University has had three years of concrete broadcast tele- 
vision experience, with the financial support and technical cooperation of 
Triangle Publication Company and WFBG-TV, Triangle's station at Altoona, 
Pennsylvania. During this period, the University taught approximately 
10,000 student-course-units over closed circuit systems (two of these sys- 
tems now operate about 50 hours per week) and it has also served an area 
audience of thirty to fifty thousand people by (a) regular daily broadcasts 
of Agriculture Extension Programs and (b) by broadcasting college courses 
of interest to the public. 
8. Over the years, the University has engaged in the following addi- 
tional educational television activities. 
a. An extensive research program (8 years and 66 reports) 
has been conducted on ways and means for improving the effective- 
ness of instructional films. 
b. The first National Conference on Policies for ETV | was 
conducted at the University in cooperation with the American Coun- 
cil on Education. 
c. The University has provided the leadership for planning 
an ETV network for Pennsylvania, with the financial assistance of 
the Fund for the Advancement of Education. | 
d. The University conducted research and development work 
for 5 years under the sponsorship of the Fund for the Advancement 
of Education in the area of instructional closed-circuit television. 
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e. The University sponsored a second National Conference 

on "Teaching by Television" in cooperation with the American 
Council on Education. 
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f. Members of the faculty and staff of the University have par- 
ticipated in the framing of the objectives and determining the scope 
of Title VII of the National Defense Education Law which provides 
for basic research and information on educational television. They 
have also worked with and advised foundations and government agen- 
cies in the area of broadcast educational television. 

g. Programs for the military services and the Department of 

State have been produced on films and on kinescopic recordings, us- 

ing equipment which was partly developed from plans and texts made 

at the University. 
h. The University has regularly contributed to the Triangle 

Publication Company "University of the Air" and "Horizon" programs. 

i. The University has consistently supported the educational 
television activities of the American Council on Education, the Joint 

Committee on Educational Television, the National Educational Tele- 

vision & Radio Center, the Citizens Committee for Educational Tele- 

vision, the National Association of Educational Broadcasters and other 
agencies including relevant activities of the National Educational As- 
sociation and the United States Office of Education. 

9, All of the foregoing research and operating activities have made 
the University a focal point of ETV activities not only in the State but in 
the Nation. The University now boasts a highly trained expert staff in the 
field of ETV. It is manifest that the University could competently and re- 
sponsibly operate an educational television station which would be of enor- 
mous service to the people of Pennsylvania, and a great forward step for 
educational television in the Nation. 
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The Need' For a VHF Channel at State College 
10. The only areas in the State which have had significant development 


and uses of television for educational and cultural purposes are Pittsburgh 
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and Philadelphia. No other areas in the State have anything approaching 
adequate educational television facilities. There are extensive space and 
time vacuums in many areas of Pennsylvania. An estimated 5-1/2) million 
people in these areas have only the most limited access to educational pro- 
grams. A notable example of such a "vacuum" is the mountainous area 
encompassing most of the state between Pittsburgh and Harrisburg. Its 
focal point, geographically and culturally, is The Pennsylvania State Uni- 
versity. | 
11. The establishment of an educational television station, using 
Channel 3 with a transmitter and tower on Rattlesnake Mountain near the 
University would provide a key section, a central link, for a state-wide 
educational network. Such a station could be linked on the west with Pitts- 
burgh and through Harrisburg and Lancaster to Philadelphia. Thus, an 
axis of educational television facilities would be established at the |center 
of the state. Branch links and stations could be built for other densely 
populated parts of Pennsylvania as these facilities become desirable and 
feasible. This network could, in time, serve as a major educational com- 
munication link between the cultural centers of the northeast and those of 
the mid-west and | 
[986] 
west, bringing about a reciprocal exchange of programs of incalculable and 
mutual benefit. 
12. Moreover, the telecast area adjacent to Penn State is the home 
of one million people. Within a radius of 25 miles of the University there 
live about 155,000 people, of whom 35,000 are children of school age. The 
enrollment figure at the University in 1959-1960 was 20,377 undergradu- 
ates and graduates. Most of these students are in residence for the greater 
part of four years. The education and lives of most of these people could 
be enriched by the judicious supplementary use of Channel 3. 
13. Therefore, not only would an educational facility at the University 
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make it possible to originate and distribute high quality programs locally 
and by micro-wave transmission to other areas of the Commonwealth, but 
also, the proposed facility would make it possible to bring educational and 
cultural influences into this community where many future leaders and 
citizens spend the critical formative years of their lives. 

14. We have seen that Channel 3 would serve (1) as an anchor point 
and facility in a state-wide network; (2) as a link between the northeastern 
region of the United States and the mid-west and western portions of the 
country; and (3) as a means of providing high 
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quality educational and cultural programs for an important but neglected 
area of Central Pennsylvania, which includes a university population that 
will reach 25,000 students by 1970. In addition, Channel 3 would serve to 
fill other vital state and national needs. 

15. The proposed facility would make it possible for the University 
to affiliate with the National Educational Television & Radio Center and, 
perhaps, to cooperate with the new Learning Resources Institute. Such 
affiliations would make it possible for the University to receive and broad- 
cast the rich resources of these organizations as well as to produce pro- 
grams of education and instruction for them. The University would thus 
be in a position to become an effective and operating affiliate of existing 
national organizations dedicated to raising the educational standards of the 
nation. 

16. The proposed facility will be used for research and advanced 
professional training in the area of the mass media, films and television. 
Such activity is an established tradition at the University. This tradition 
and the University's resources can, in combination with the operating chan- 
nel, fill the critical need for good research on a great range of problems 
of educational and broadcast television. Only a beginning has been made 
to investigate these problems either on the basic or applied levels. Further- 


more,as the field of educational television develops and expands during the 
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decade of the 1960's, the need for competent and well trained professional 
people in the area of education and broadcasting will become acute. Penn- 
sylvania State University will, if given the facilities, contribute both to re- 
search and professional training. 

17. Even though the public school systems of Pittsburgh and Phila- 
delphia, and of the surrounding areas, have pioneered and exercised na- 
tional leadership in the use of television for in-school and other instruc- 
tion, generally throughout most of the rest of Pennsylvania this utilization 
of television as a public school instructional aid has been neglected. It is 
highly probable that were a television facility to be established for| the 
region of Central Pennsylvania under the leadership of the State's University, 
very important general contributions could be made to the public schools. 
Since many teachers attend Penn State, especially during the Summer Ses- 
sions , the possibilities of television for schools could be effectiv ely demon- 
strated and training could be provided which would significantly advance the 
development and application of this modern medium in the schools jof Penn- 
sylvania. 

18. Broadcast television provides a means for institutions of higher 
education in a region to exchange instructional programs. Channel| 3, if 
assigned to Penn State, would make it possible for the University to develop 
cooperative courses with two. State Colleges at 
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Indiana and Loch Haven, two independent colleges at Altoona and Huntingdon 
as well as with two Penn State Centers at Altoona and Dubois. 

19. The University has a major responsibility for liberal adult edu- 
cation. Both broadcast programs to Central Pennsylvania and recorded 
programs for distri bution to people in groups and in other parts of/the state 
are necessary for accomplishment of the heavy tasks of Continuing) Educa- 
tion. Availability of Channel 3 would advance this program substantially. 
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It would also foster the development of the Agriculture Extension Program. 
This activity of the University is making much use of both television and 
radio to teach, educate and inform the people of the state. Primarily, 
available time from cooperative commercial stations is used. Rarely, is 
"prime time" available although there are a few exceptions. The avail- 
ability of Channel 3 would give the Agriculture and Home Economics pro- 
gram opportunities to experiment and develop which are simply not pos- 
sible now. 

20. Acentral use of the proposed Channel 3 will be the continued 
development and extension of the current programs of presenting over 
closed-circuit systems selected but regular courses of instruction. In 
general, courses will be selected for presentation which meet specifiable 
needs of large numbers of Penn State students, 
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of the public school students and of defined audiences in the area. Basic 
and general education courses and other supplementary instruction will be 
provided to college students living in residence halls, fraternity houses 
and the community. Transitional instruction between high schools and col- 
leges could be provided for students in schools or at home. Highly de- 
veloped courses like those now available in physics, chemistry, biology, 
and others that will be developed, can be broadcast to high school students 
of the area. Programs designed to meet the specific needs of the commun- 
ity might include teacher education, language, mathematics, 'tmental"” and 
general health, safety, conservation and of course general cultural programs. 
21. Finally, two great problems confront a large and rapidly expand- 
ing university like Penn State: First, there is the problem of providing for 
effective networks of communication within the institution. Since it is im- 
possible to assemble the students and faculty, a means must be found for 
communicating essential information needed by all members of the institu- 
tion if it is to maintain optimum cohesion and integration. Television could 
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be used for this important purpose. Second, a large university has the 
perpetual problem of providing information about its activities to the ex- 
tended surrounding community. The "town-gown" interactions require 
constant and thoughtful concern, and this, in turn, depends on effective 


communications. A broadcast 
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channel available to the University would provide an unexcelled means of 
promoting mutual understanding between the institution and the surround- 


ing community. 


Cooperation with Commercial Stations | 

22. The University has had cooperation from commercial radio and 
television stations. The University proposes to continue to extend'these 

working relations with commercial stations. | 

23. However, a review of the University's needs for effective tele- 
vision makes it at once apparent that commercial station cooperation is 


not the answer. The main limitation of these arrangements is that) com- 


| 
mercial stations can rarely afford to provide time for the University, and 


prime time is a necessity if appropriate audiences are to be reached. For 
example, evening hours are essential for adult education. But even the 
most cooperative commercial station would not make time available fora 
class in conversational French for adults if it means crowding Bonanza, 
Maverick or 77 Sunset Strip off of the air. Selected hours throughout the 
day are necessary for university and in-schoolcourses. Research requir- 
ing control of programs is exceedingly difficult, if not impossible, with 


commercial programs. 


The Availability of a UHF Channel 
24. Channel 45 UHF has been reserved for educational use 
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in Central Pennsylvania. The impracticability and undesirability of such 
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a facility needs little elaboration. The area is VHF saturated, there are 
no UHF receivers in the area and conversions are highly unlikely. More- 
over, the coverage area is mountainous, thus limiting the usefulness of 
UHF systems. Channel 3 should therefore be substituted for the reserved 
Channel 48 for use by educational interests in Central Pennsylvania. 


Other Proceedings Involving Channel 3 
In Central Pennsylvania 


25. There is now pending before the Commission a petition for rule 


making filed by Penn Traffic Company, RM 172, which seeks a third VHF 
channel assignment to the Johnstown-Altoona area by one of three plans. 
Plan 1 would add Channel 3 at a separation of approximately 130 miles 
from WSVA-TV, Harrisonburg, Va.; Plan 2 would add Channel 8, deleting 
it from Lancaster; Plan 3 would add Channel 8 with multiple changes in 
allocations to other cities. Plan 1 to assign Channel 3 to Johnstown-Altoona 
is mutually exclusive with the proposal advanced here. If the Commission 
is disposed to add another VHF facility to the Johnstown-Altoona area, Pe- 
titioner urges it to adopt Plan 2 rather than Plan 1, and thus leave educa- 
tional television with a much-needed voice in Central Pennsylvania. More- 
over, Plan 1 involving as it does a location only 130 miles distant from 
Channel 3 
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at Harrisonburg, Virginia, represents a less efficient utilization of the 


facility than that proposed here. 
Respectfully submitted, 


PENNSYLVANIA STATE UNIVERSITY 
By: /s/ Norman E. Jorgensen 


By: /s/ Louis Schwartz 


Krieger & Jorgensen 
514 Wyatt Building 
Washington 5, D.C. 


Its Attorneys 
December 30, 1960 
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ENGINEERING STATEMENT OF THOMAS A. WRIGHT, JR. | 
OF THE FIRM OF A. EARL CULLUM, JR., CONSULTING 
ENGINEERS, IN CONNECTION WITH A PETITION BY THE 
PENNSYLVANIA STATE UNIVERSITY THAT THE TABLE 
OF ASSIGNMENTS, SECTION 3.606 OF THE RULES OF T 
FEDERAL COMMUNICATIONS COMMISSION, BE AMENDE 


TO ADD CHANNEL 3+ IN THE VICINITY OF STATE COL- 
LEGE , PENNSYLVANIA 


* * * 

I, Thomas A. Wright, Jr.,am an engineer associated with the firm 
of A. Earl Cullum, Jr., Consulting Engineers, with offices located) in Dallas, 
Texas. I received the degree of Electrical Engineer from Columbia Uni- 
versity in 1936. My experience includes service as an Electronics officer 
in the United States Navy followed by association with a firm of consulting 
radio engineers in Washington, D. C., until 1948. From 1948 to 1951, 1 
was Assistant Professor Electrical Engineering at Southern Methodist Uni- 


versity. Since 1951, I have been a partner in this firm. Iam a Registered 


Professional Engineer. 
This firm has been employed by The Pennsylvania State University 
to make engineering studies and to prepare an engineering statement in 
connection with a petition by the Pennsylvania State University that the 
Table of Assignments, Section 3.606 of the Rules of the Federal Communi- 
cations Commission, be amended to add Channel 3 in the vicinity of State 
College , Pennsylvania. 
At the present time the Table of Assignments provides Channel 3 
allocations at four cities which affect the assignment of Channel 3|+ in the 
vicinity of State College, Pennsylvania. These cities and the pertinent 
 <f facts about the Channel 3 facilities established in each are: | 
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City Syracuse, N.Y. Philadelphia, Pa. Harrisonburg, Va. Cleveland, 
Ohio 
Station WSYR-TV WRCV-TV WSVA-TV KYW-TV 
Off-set - 0 - 0 


Power 100 kw 100 kw 8.32 kw 100 kw 
Height 1000 ft 1000 ft 2130 ft 1000 ft 
Latitude 42° 56' 40" 40° 02" 38" 38° 36' 05" 41° 23' 09" 
Longitude 76° 07' 08" 75° 14' 26" 78° 37° 57" 81° 41' 23" 


There are no Channel 2 or Channel 4 assignments within approximately 100 
miles of the area of interest. 

Arcs of 170 mile radius about stations WSYR-TV, WSVA-TV and 
KYW-TV enclose a triangular shaped area of approximately 50 square 
miles north of Clearfield, Pennsylvania. Every point in this area is farther 
than 170 miles from WRCV-TV. A Channel 3 facility within this triangle 
would satisfy all the minimum separation requirements with respect to both 
co-channel and adjacent channel facilities. 

The nearest point in the triangle to State College, Pennsylvania, is 
approximately 25 miles distant. Furthermore, portions of the Allegheny 
Mountains with elevations of 2000 to 2400 feet above sea level intervene 
between State College and any point of the triangle, with the ridge of the 
mountains being approximately 10 miles from State College. The ground 
elevation at State College is approximately 1200 feet above sea level. As 
a result, very great antenna heights in the triangular area would be neces- 
sary in order to avoid shadowing into the city of State College. Antenna 
heights of at least 3200 feet above sea level would be required with greater 
heights needed in the more distant parts of the area, as may be seen from 
examination of Figure 2 which is attached. 

A study has been made of the aeronautical facilities and procedures 
which would affect the permissible tower height in the triangular area. This 
study indicates that the maximum antenna structure elevation for which air- 
space approval is likely would be approximately 2500 feet above sea level. 
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To obtain approval for this height, various aeronautical clearance require- 
ments would have to be waived or aeronautical procedure levels raised. 
To obtain approval for greater heights would be more difficult. 


601212.1 
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As a result of the above considerations, it appears unlikely that a 
facility could be established in the triangular shaped area which would com- 
ply with the requirements of the Rules with regard to shadowing into the 
proposed principal community of State College, Pennsylvania. From a 


practical standpoint, even if the Commission should consider waiving the 
requirements with respect to principal city grade signal over State College, 
it is very doubtful that the service to State College would be adequate for 
any facility established in the triangular area. It would be technically pos- 
sible to assign the facility to a Community such as Clearfield much nearer 


the triangular area. Such an assignment could not serve State College or 
the Nittany Valley area in which the Pennsylvania State University lis pri- 
marily interested. A suitable Channel 3 facility could be established which 
would provide service to State College and the Nittany Valley area only ifa 
waiver of the minimum co-channel separation requirement were granted. 
The Notice of Proposed Rule Making in Docket 13340 proposed that 
the Commission's minimum separation requirements be waived under cer- 
tain circumstances and that needed new facilities be permitted to choose 
sites at substandard separations from existing facilities provided that ade- 
quate protection was given to the service of the existing facilities.! The pro- 
posed rule making contemplated that the protection would be provided by 
reducing the radiated power of the new station in the general direction of 
the existing facilities whether by an over-all reduction in power or by use 
of a directional antenna. The latest date for filing comments in Docket 
13340 was September 30,1960. Comments filed by other parties in Docket 
13340 have been reviewed. Some of the comments filed were directed to 
considerations which would justify a waiver of the minimum separation 
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requirements. Of these, some proposed that waivers to allow the establish- 
ment of a VHF television service other than the second or third service 
suggested in the Notice of Proposed Rule Making be permitted. In addition, 
there have been proposals which would add Channel 3 in the vicinity of 
Johnstown or Altoona, Pennsylvania, and these proposals would be mutually 
exclusive with a proposal by the Pennsylvania State University that Channel 
3 be used in the State College area. This proposal would use Channel 3 as 
an educational facility. There are proposals to add other channels in this 
area. 
THE NEED FOR A VHF EDUCATIONAL ASSIGNMENT 

There is a UHF channel reserved for educational use at State College. 
At one time it was hoped that the area about State College would develop 
into an all UHF area. At the present time, however, there are no UHF 
facilities serving this area. The nearest operating UHF station is station 
WARD-TV, Channel 56 at Johnstown, Pennsylvania, approximately 60 miles 
away. Asa result, it is believed that there are few, if any, UHF sets in the 
hands of the public in the area near State College, and a UHF facility would 
not have any substantial audience or any assistance from operating stations 
in encouraging the establishment of a UHF receiving area. 


The Table of Assignments provides for but one VHF educational res- 


ervation in the entire state of Pennsylvania. This reservation, for Channel 
13 at Pittsburgh, is more than 100 miles from State College. As a result, 
there is no full time VHF educational service to the area about State Col- 
lege. (Station WFBG-TV, Channel 10 at Altoona, does broadcast certain 
educational television programs produced by The Pennsylvania State Uni- 
versity but cannot reasonably be expected to make available adequate time 
for a full educational schedule). 

The Pennsylvania State University makes extensive use of closed 
circuit television for educational purposes on its campus. As noted above, 
educational programs are broadcast through the cooperation of a commer- 
cial VHF station serving the area for relatively limited time. Present use 
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of educational television in this area indicates the need for a broadcast edu- 
cational service which would be available full time. The fact that the area 
of interest is not a UHF area makes it impractical to consider the use of 
UHF broadcasts. As a result, itis believed essential that a VHF reserva- 
tion be made for educational use at State College. 


601212 
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THE PENNSYLVANIA STATE UNIVERSITY PROPOSAL 

It is proposed that the Commission reserve Channel 3 for educational 
use at State College with the understanding that a waiver of the minimum 
mileage separation requirements will be permitted provided that adequate 
protection will be afforded to existing stations. Studies have been made 
which show that it would be possible to use an antenna site on or near Rattle- 
snake Mountain in the vicinity of the geographic coordinates North Latitude 
40° 55! » West Longitude 78° 00' » approximately 12 miles northwest of State 
College. There are four existing stations which might be affected! The 


| 
proposed site area is located well in excess of 170 miles from KYW-TV in 


Cleveland. The following table lists the other pertinent separations: 
From WSYR-TV, Syracuse, New York 170 mil 
From WRCV-TV, Philadelphia, Pennsylvania 157 mil 
From WSVA-TV, Harrisonburg, Virginia 163 mil 


It is seen from the above table that the minimum separation would|be 157 
miles. Calculations have been made using the method and data provided in 
Docket 13340, which showed that an effective radiated power of approxi- 
mately 44 kilowatts could be permitted while providing the required protec- 
tion to the Philadelphia and Harrisonburg stations. With this power it would 
be possible to provide a principal city grade of service to all of State Col- 
lege, Pennsylvania. 
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ATTACHED FIGURES 


The following attached figures were prepared under my direction in 
the course of the engineering studies: 


1. Map showing the area within which a Channel 3 station could 
be located, so as to provide a minimum co-channel separation of 170 


miles or more from all existing stations, and the Rattlesnake Mountain 
site area. 

2. Radial profile graphs showing the terrain between State Col- 
lege, Pennsylvania, and the triangular shaped area. 


Thomas A. Wright, Jr. 


Notary Public, Dallas County, Texas 
Subscribed and sworn to before me 
on this 27th day of December, 1960 
My Commission expires June 1, 1961. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


Amendment of Section 3.606 of the 
Commission's Rules and Regulations, 
Table of Assignments, Television 
Broadcast Stations (State College, 
Pennsylvania) 


REPLY TO OPPOSITWNS TO 
PETITION FOR RULE MAKING OF 
PENNSYLVANIA STATE UNIVERSITY 


1. The main thrust of the oppositions-/ to the petition for rule 
| 


making of Pennsylvania State University is that the petition is premature, 
in view of the pending proceedings in Docket 13340. Penn State is assured- 
ly aware of the pendency of the proceedings in Docket 13340, and jits action 
herein is fully consonant with the proposals for shortened mileage sep- 
aration under consideration therein. The Engineering Statement accom- 
panying Penn State's petition acknowledged that "Calculations have been 
made using the method and data provided in Docket 13340", and that 
“adequate protection will be afforded to existing stations."2/ And Penn 
State's Reply Comments filed in Docket 13340 urged the Commission "to 
consider Penn State's Petition for Rule Making in conjunction with the 


various comments bearing on the Johnstown-Altoona market filed in 


1/ Opposition statements were filed by the National Broadcasting 


Company, Inc. (NBC); the American Broadcasting Company (ABC); Penn 
Traffic Company; the Association of Maximum Service Telecasters, Inc. 
(MST); Shenandoah Valley Broadcasting, Inc. (WSVA-TV, Harrisonburg, 
Virginia); and Newhouse Broadcasting Corporation (WSYR-TV, Syracuse, 
New York). 
2/ Newhouse Broadcasting Corp., licensee of WSYR-TV, Syracuse, 
New York, has indicated "some uncertainty" relative to the actual sep- 
aration between WSYR-TV and the proposed Channel 3 at State Callege. 
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Penn State's Engineering Statement lists the separation as 170 miles, 
which conforms to the requirements of Section 3.610 of the Rules. Selec- 
tion of antenna site on or near Rattlesnake Mountain will, of course, take 
into account the necessity for strict compliance with the 170 mile separa- 
tion rule. 


[1026 ] 
Docket No. 13340''. While Penn State realizes that favorable action upon 
its petition is contingent upon prior Commission determination of the 
general policy question presented in Docket 13340, this does not preclude 
Penn State from presenting a concrete showing, as Penn State's petition 
does, of its interest in, and the acute need for, a VHF educational tele- 
vision outlet via Channel 3, should immediate allocations on a shortened 
mileage separation basis be authorized. That participation in the massive 
proceeding in Docket 13340 is not the sole means by which particular 
interests and needs for television allocations on a shortened mileage basis 
may be made known is evident by the petition filed by Penn Traffic Com- 
pany (RM-172) (which in its Plan 1 is mutually exclusive with Penn State's 
petition) and by the Commission's proceedings, concurrent with those in 
Docket 13340, respecting assignment of a VHF channel at substandard 
separations in the particular areas of Grand Rapids-Kalamazoo, Michigan 
(Docket 13374), and Providence, Rhode Island (Docket 13375). 

2. It is also suggested that Penn State's proposal to establish 
Channel 3 as an educational television station at State College, Pennsylvania, 
to operate as a central link for a statewide, regional and national educa- 
tional network, fails to satisfy the requirements of substandard separations. 
It is said that, inasmuch as its proposal is motivated by educational and 
cultural considerations, not competitive commercial considerations (Penn 
Traffic Opposition, p. 2; ABC Opposition, p. 2), and will serve only the 
"purely local need" of a population of 17,227 in State College, Pennsylvania 
(MST Opposition, pp. 4-5; Penn Traffic, pp. 2-3; ABC, pp. 2-3), Penn State 
is not eligible for any of the 
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short spaced assignments under consideration in Docket 13340. To the 


extent that the Commission's use of the word ''markets" and like phrase- 
eology in its Notice in Docket 13340 reflects a judgment that the com- 
mercial aspects of television are paramount, Penn State submits that 


such judgment is inconsistent with the language of the Communications 
Act and is at war with the Commission's consistent policy of encourage- 
ment to the growth of educational television as a most powerful weapon 
in the improvement of educational standards in America. But Penn State 
will not readily assume that the Commission, by a style of language, has 
abandoned its long and favorable policy toward educational television and 
that it has thus barred educational interests from consideration for short 
spaced assignments. 
3. Penn State has demonstrated, in its petition, the sore need for 
a VHF television outlet in Central Pennsylvania. Nor would the benefits 
of educational television be limited to the population of 155,000 within a 
radius of 25 miles of the University. For the establishment of an|ed- 
ucational television station at State College would provide a key link in 


a state-wide educational network, would serve to connect the cultural 
centers of the northeast and those of the midwest and western portions 
of the country, and would offer the means by which the University| could 
become an effective and operating affiliate of existing national organiza- 
tions dedicated to raising the educational standards of the nation. | Penn 
Traffic and ABC would attempt to obscure these broader purposes by 
focusing upon the additional valid considerations that a television station 
at State College would permit internal communications between 
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faculty and students and would promote mutual understanding between 
the University and the surrounding community. In this way, they would 


have the Commission believe that ''a commercial station serves the 
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public generally with a wide range of programming, whereas an educa- 
tional station . . . serves minority needs and interests." (Penn Traffic 
Opposition, p. 3; ABC Opposition, pp. 2-3). This is not the first time 
that the Commission has been urged by commercial interests to treat 
educational needs as a specialized or "minority" problem. But, as the 
Commission is well aware, commercial considerations are not the ex- 
clusive or even dominant hallmark of public interest. The public interest 
embraces our great universities, churches and other cultural and ed- 
ucational institutions, as well as the advertising and business communities. 
The needs of education are national in scope, and the facilities for ed- 
ucational and cultural development that educational television provides 
serve this important national purpose. It is these national and cultural 
"markets" that Penn State desires to serve. And it is through reserva- 
tion of Channel 3 for educational use at substandard separations that the 
imperative educational needs within these "markets" may be satisfied.2/ 
4, Further objection is made that Penn State fails to show that 
it has, or could obtain, the funds to build a station. Penn State submits 
that a requirement of a showing of financial ability is premature in the 
present stage of the proceeding, since the Commission has not as yet 
even issued a Notice of Proposed Rule Making. 


3/ Moreover, in providing educational programs to the area between 
Pittsburgh and Harrisburg, Pennsylvania, Channel 3 would supplement 
existing VHF stations in the "major market" of Johnstown-Altoona, 
Pennsylvania. 
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However, to quiet the financial fears of the opposition, Penn State states 
that it is fully prepared, from a financial as well as a programming 
viewpoint, to make immediate and advantageous use of a VHF channel. 
Penn Traffic and ABC volunteer the remark that financial solvency "is 
seldom the case with educational institutions" (Penn Traffic, p. 3; 
ABC, p.3); however, they offer not a shred of evidence to support the 
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insinuation that Penn State will be unable to back up the promises made 
in its petition. 
5. Finally, Penn Traffic and ABC offer Penn State "alternative" 
means by which it may serve the educational needs of the Commonwealth 
of Pennsylvania. The first of these is that Penn State may make effective 
use of the presently existing UHF educational channel. This suggestion 
runs directly counter to the undisputed facts that few, if any, UHF sets 
exist in the area, that a UHF facility would not have any substantial 
audience or any assistance from operating stations in encouraging the 
establishment of a UHF receiving area, and that the mountainous terrain 
limits still further the usefulness of UHF systems. Secondly, if a VHF 
reservation is warranted, it is suggested that this should be done by re- 
assigning Channel 8 from Lancaster, Pennsylvania. This suggestion is 
borrowed from Plan 2 of Penn Traffic's multiple proposals in RM-172, 
where it was proposed that Channel 8 be reassigned to Johnstown+Altoona. 
The new proposal to reassign Channel 8 to State College is prompted by 
the fact that ABC's master plan for allocations in numerous markets has 


been thrown out of line by the Commission's proposals with respect to 


| 
Syracuse. The end result of this reassignment would be that Channel 3 
would be added to Johnstown-Altoona at a separation 
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of approximately 130 miles by WSVA-TV, Harrisonburg, Virginia, as 
contrasted to Penn State's more practicable proposal to add Channel 3 
to State College at a separation of 163 miles from WSVA-TV. Both Penn 
Traffic and ABC justify this further inroad of approximately 33 miles 
upon the operations of WSVA-TV by the negative and wholly unwarranted 
inference that Penn State is unprepared to go forward immediately on 


its plans for utilization of Channel 3 for educational purposes. The hollow- 
ness of this contention has been heretofore fully exposed. 
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WHEREFORE, Penn State respectfully renews its request that 
the Commission institute rule making proceedings to allocate Channel 3 
to State College, Pennsylvania, and reserve it for educational use. 
Respectfully submitted, 
PENNSYLVANIA STATE UNIVERSITY 


By: /s/ Normm E. Jorgensen 


Norman E. Jorgensen 


By: /s/ Robert A. Woods 
Robert A. Woods 


KRIEGER & JORGENSEN 
514 Wyatt Building 
Washington 5, D.C. 


Its Attorneys 


February 21, 1961 
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Before the 8356 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In the Matter of 
Docket No. 13340 
RM-35 RM-224 
RM-111 RM-246 
RM-122 RM-245 
RM-128 RM-247 
RM-136 RM-248 
RM-161 


Interim Policy on VHF television 
Channel Assignments 


and 


Amendment of Part 3 of the Rules 
concerning Television Engineering 
Standards 


ww ww Ww ww SS ww 


ERRATA 
In the Report and Order (FCC-61-994) in the above-captioned 
matter released on August 3, 1961, on page 3, paragraph 9, line 2, between 
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the words "use" and "in" insert the following: "of new VHF channel 


assignments at substandard spacings. We thus find merit". 


FEDERAL COMMUNICATIONS 
COMMISSION | 


Ben F. Waple 
Acting Secretary 


Released: August 8, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In the Matter of ) 


Amendment of Section 3.606 

Table of Assignments, Rules 
Governing Television Broadcast 
Stations (Johnstown, Pennsylvania) 


RM-231 


| 
REPLY STATEMENT OF PENNSYLVANIA STATE UNIVERSITY 

The Pennsylvania State University, State College, Pennsylvania, 
supports the opposition comments filed with the Commission on March 20, 
1961, — in the above entitled matter, and strongly urges the Commission 
to deny the Petition for Rule Making filed by Rivoli Realty Company, 
permittee of Station WARD-TV, Johnstown, Pennsylvania. 

1. At the present time, Pennsylvania State University has/a 
pending Petition for Rule Making, filed December 30, 1960, for the alloca- 
tion of Channel 3 to State College, Pennsylvania, for educational, non- 
commercial use, at a separation of 157 miles from WRCV-TV, Phil- 
adelphia, Pennsylvania, and 163 miles from WSVA-TV, Harrisonburg, 
Virginia. (RM-224). Penn Traffic Company also has pending before the 
Commission a Petition for Rule Making which seeks a third VHF Assign- 
ment to the Johnstown-Altoona area by one of three plans (RM-172); 
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Plan 1 would add channel 3 at a separation of approximately 130 miles 
from WSVA-TV, Harrisonburg, Virginia, and is mutually 


1/ Oppositions were filed by Shenandoah Valley Broadcasting, Inc., 
licensee of Station WSVA-TV, Harrisonburg, Virginia; Triangle Publica- 
tions, Inc., (Radio and Television Division), licensee of Station WFBG-TV, 
Altoona, Pennsylvania; and the Association of Maximum Service Tele- 
casters, Inc. 
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exclusive with the proposal of Pennsylvania State University.2/ The 
proposal of Rivoli Realty Company in the above-entitled matter is to 
allocate Channel 3 to Johnstown, Pennsylvania, at a separation of only 


120 miles from WSVA-TV, Harrisonburg, Virgiiila</: and to modify 


WARD-TV's present authorization on Channel 56 to permit operation on 
Channel 3. Rivoli's proposal is, hence, likewise mutually exclusive with 
the proposal of Pennsylvania State University. 

2. Pennsylvania State University's objections to the proposal by 
Rivoli are not based upon any narrow procedural argument that the Rivoli 
proposal is premature in view of the pending proceedings in Docket 13340. 
As Pennsylvania State University observed in its Reply to Oppositions in 
RM-224, p. 2, "participation in the massive proceeding in Docket 13340 
is not the sole means'by which particular interests and needs for television 
allocations on a shortened mileage basis may be made known". Penn- 
sylvania State University's objections go to the basic merits of the Rivoli . 
proposal. For it is manifest that the instant proposal is clearly object- 
ionable and not in the'public interest. Rivoli's proposed reassignment 
would result in a vast departure from the required 170 mile minimum 
mileage separation of co-channel stations set forth in Section 3.610 of the 
Commission's rules. Indeed, its proposed 


2/ 


=" Pennsylvania State University has urged the Commission, both in 
its Petition for Rule Making, and in its Reply to Oppositions, filed Feb- 
ruary 12, 1961, in RM~224, to adopt Plan 2 of RM-172 (which would add 


| 
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Channel 8 to the Johnstown-Altoona area, deleting it from Lancaster, 


Pennsylvania) rather than Plan 1, if the Commission is disposed! to add 
another VHF facility to the Johnstown-Altoona area, 


3/ The proposal would also result in a co-channel separation of only 
164 miles from KYW-TV, Cleveland, Ohio, and an adjacent-channel 
separation of only 48 miles from WTAE-TV, Pittsburgh, Pennsylvania. 
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50 mile shortage from WSVA-TV, Harrisonburg, Virginia,4/ represents 


an even further incursion upon the operations of WSVA-TV than the equally 
objectionable 40 mile shortage proposed by Penn Traffic in RM-1/72. On 
the other hand, the proposal of Pennsylvania State University would in- 
volve only minor deviations from minimum mileage separation require- 
ments (7 mile shortage from WSVA-TV, and 13 mile shortage fram WRCV- 
TV, Philadelphia), and would at the same time serve vital educational 
and cultural needs throughout the Commonwealth of Pennsylvania, 
3. As a matter of fact, it is principally because of the disastrous 
effect which the mutually exclusive Rivoli proposal would have upon the 
development of educational television within the Commonwealth of Penn- 
sylvania that the instant Petition for Rule Making should be denied. 
Particularly at the present time, when the eyes of Congres’ and! the 
Commission are focused upon "the incalculable benefits which non- 
commercial services could bring"' to the American public, &/- the critical 
need for a VHF channel in the geographical and cultural heart of Penn- 


sylvania at State College cannot be overstressed. The establishment of 


4/ In addition, the Rivoli proposal would involve a 6-mile shortage 
from KYW-TV, Cleveland, Ohio, and a 12-mile shortage (adjacent-channel) 
from WTAE- TV, Pittsburgh, Pennsylvania. 


5/ In March, 1961, the Senate passed, 67 to 13, S. 205 to provide grants 
of $1,000,000 to each State and the District of C olumbia for the acquisition 
and installation of educational television transmission facilities, and hear- 
ings are presently being held in the House on various bills to provide 
educational television appropriations. 
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8/ See Notice of Inquiry, in the Matter of Making VHF Television 
Channels Available for Non-Commercial Educational Use at New York, 
N.Y., and Los Angeles, Calif., Docket No. 14006, March 29, 1961. 
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an educational television station on Channel 3 at State College would pro- 
vide a key link in a state-wide educational network, would serve to connect 
the cultural centers of the northeast and those of the midwest and western 
portions of the country, and would offer the means by which the University 
could become an effective and operating affiliate of existing national organi- 
zations dedicated to raising the educational standards of the nation. Penn- 
sylvania State University has been a pioneer in developing, testing and 
adapting television for educational purposes, and the University is a focal 
point of educational television activities not only in Pennsylvania but in 
the nation. The University now boasts a highly trained expert staff in the 
field of educational television. Moreover, the University has had, as 
acknowledged in the Opposition statements filed herein by Triangle Pub- 
lications, Inc., over three years of broadcast television experience, with 
the financial support and technical cooperation of Tria ngle and WFBG-TV, 
Triangle's station at Altoona, Pennsylvania. During this period, the 
University has presented over 750 Agricultural and Home Economics 
Extension programs to a wide area audience, has broadcast a wide range 
of Public Information programs over WFBG-TV from the University 
Park campus studios, and has offered a variety of regular university 
courses to large sections of students.” Some of these courses have been 


simultaneously transmitted 


a/ Enrollments at Pennsylvania State University for closed-circuit 
television courses in the Spring of 1961 total 6,928 students. The courses 
offered include Zoology, Mathematics, Sociology, Music, Anthropology, 
German, Accounting, Meteorology, Psychology, Army, and Air Science. 
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to WFBG-TV and then broadcast for three fifty-minute periods al week 
(9:00 A.M. to 9:50 A.M.) for 15 weeks to area viewers. Through these 
years of experience and preparation, Pennsylvania State University is 
ready and fully qualified to serve the urgent educational and cultural 
needs of Central Pennsylvania. The success of its educational television 
proposal is dependent upon the reservation of Channel 3 at State College, 
and is seriously jeopardized by the instant Rivoli proposal 
4. For the foregoing reasons, Pennsylvania State University 
urgently requests that the instant Petition of Rivoli Realty Company be 
denied, and that the pending Petition of Pennsylvania State University to 
institute rule making proceedings to allocate Channel 3 to State College, 
Pennsylvania, for non-commercial educational use be granted. 
Respectfully submitted 
PENNSYLVANIA STATE UNIVERSITY 


By: /s/_ Norman E, Jorgensen 


Norman E. Jorgense 


By: _/s/ Robert A. Woods 


Robert A. Woods 


KRIEGER & JORGENSEN 
514 Wyatt Building 
Washington 5, D.C. 


April 4, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In the Matter of 


Interim Policy on VHF Television 


Channel Assignments Docket No. 13340 


and 


Amendment of Part 3 of the Rules 
Concerning Television Engineering 
Standards 


ew Se ws ews ews ae 


REPLY COMMENTS OF 
PENNSYLVANIA STATE UNIVERSITY 


1. Many of the comments filed in this proceeding have urged the 
Commission to take specific action to amend the table of assignments 
with respect to various markets on an interim, drop-in basis. In particular, 
ABC, CBS and NEC have all made comments respecting the addition of 
another VHF channel to the Johnstown-Altoona area of Penievivantaa/ 
2. Pennsylvania State University, as a pioneer in educational 
television and as a state instrumentality charged with a major responsibility 
of the State’s educational program, has a vital interest in the allocation of 
television facilities within the State. Should the Commission decide that 
the need for "interim action" in the VHF system requires some immediate 
allocations on a shortened mileage separation basis, then the acute needs 


for educational television in Pennsylvania must not be overlooked. 


1/ ABC Comments, p. 57; NBC Comments, p. 18; CBS Comments, 
appendix E. 
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3. Penn State has therefore filed simultaneously with the instant 
document a Petition for Rule Making to reserve Channel 3 for educational 
use at State College, Pennsylvania. This Petition for Rule Making is 
attached and describes in detail the petitioner's identity, background and 


interest. The Commission is urged to consider Penn State's Petition 


for Rule Making in conjunction with the various comments pearing on the 
Johnstown-Altoona market filed in Docket No. 13340. 


Respectfully submitted, 


PENNSYLVANIA STATE UNIVERSITY 
| 


| 

By: /s/ Norman E. Jorgensen 
Norman E. SonccuaeE 

| 


By: /s/ Louis Schwartz 


December 30, 1960 Louis Schwartz 


KRIEGER & JORGENSEN 
514 Wyatt Building | 
Washington 5, D.C. 


Its Attorneys 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
FCC 61-1445 
12993 


In the Matter of 


Interim Policy on VHF Television 
Channel Assignments 


Docket No. 13340 


and 


Amendment of Part 3 of the Rules con- 
cerning Television Engineering Standards 


Sew ew Sewer er wa 


and 
In the Matter of 


Amendment of Section 3.606 
Table of Assignments 
Television Broadcast Stations 
(Worcester, Massachusetts) 
(Orlando, Florida) 


MEMORANDUM OPINION AND ORDER 

By the Commission: Chairman Minow concurring in part and dissenting 
in part and issuing a statement; Commissioners 
Hyde and Bartley absent; Commissioner Lee 
dissenting to the grant of the short spacing with 
respect to New Orleans. 

1. Reconsideration of the Commission's Report and Order of 
August 3, 1961, has been requested by several parties in connection with 
our decision therein to limit to 10 specified markets the consideration 


of a short spaced, additional VHF channel assignment. Those now seeking 


reconsideration would, generally, add other cities to the list contained in 
the Report and Order. Columbia, South Carolina; Akron, Ohio; Portland, 
Maine; Milwaukee, Wisconsin; Toledo, Ohio; Saginaw-Flint-Bay City, 
Michigan; New Orleans, Louisiana; and Jackson, Mississippi are advanced 
as cities to which we should consider assigning an additional VHF channel 
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| 
at less than standard spacing. The Commission also has before it the 


petition of the Association of Maximum Service Telecasters, Inc. |(AMST) 
requesting that the decision be set aside to the extent that any new VHF 
assignments are contemplated at short spacing, as well as the petition of 
Camellia Broadcasting Co., Inc., permittee of KLFY-TV, Channel 10, 
Lafayette, Louisiana, requesting that no consideration be given to! the 
assignment of Channel 11 to Baton Rouge, Louisiana, at less than |the 
required 60 mile adjacent channel spacing. The Commission alsd deems 
it appropriate to consider at this time the requests to institute rule making 
to add a short spaced assignment to Worcester, Massachusetts and to add 
Channel 11 for non-commercial educational use at short spacing tc Orlando, 
Florida. 
2. We shall deal first with the contentions of AMST, which in 
essence repeat prior arguments that maintenance of the spacing require- 
ments is necessary to protect existing service to the public and that even 
a limited number of substandard assignments is not in the public interest. 


[ 1249] 
3. Our decision to go forward, while basic allocations revisions 
are under way, with a limited program of short spaced VHF assignments 
flows from the delicate balancing of conflicting circumstances. On one 
hand, unusual measures are indicated to provide in top markets sufficient 
competitive outlets for the requirements of a nationwide television struc- 
ture, without opening the way to unwarranted derogation of the VHF ser- 
vice. At the same time, the number of markets must be so narrowed as 
to avoid substantial impediment to our commitment to the development 
of the UHF band. It now appears that the present television system will 
support at least three nationwide network services. With an urgent 
necessity for stimulating the full range of entertainment, information, 
and instruction which the existing networks can offer, only some 65 of 
the top television markets in the United States have available thres or 


[1249] 


106 
more competitive, local outlets. In some of these we are faced with the 
inescapable circumstance that in the present state of the art the operating 
commercial UHF stations cannot compete with VHF stations on anything 
like an equal basis. 

4. Additionally, the artificial restraint on effective network com- 
petition brought about by a scarcity of VHF channels in large markets 
has an impact beyond the particular cities involved. Ina commercial 
medium dependent upon advertiser support, the availability of adequate 
facilities in large markets benefits the entire public by encouraging a 
greater choice of program fare for all stations, not only from networks 
but from other program suppliers as well. Typically, network television 
advertisers insist upon the clearance of their programs in the major 
markets. Once they are able to justify their costs by acceptance of their 
programs in the large markets, smaller markets are then ordered to 
supplement the large core of viewers in the major markets. Similarly, 
independent prodcers and distributors of program fare are often unable 
to offer their product at competitive prices to smaller markets until they 
have been able to recover a major part of their costs through sales in 
substantial markets. 

5. Maintenance of minimum spacing requirements to assure the 
efficient use of limited VHF channels and to provide wide area television 
service -- at least pending development of UHF broadcasting -- is gen- 
erally necessary to the effectuation of a general allocation plan. Except 
in limited and unusual circumstances, the Commission has firmly adhered 
to its spacing rules. Our decision in this proceeding should not be con- 
sidered a general departure from the spacing requirements or an indica- 
tion that we will look favorably on other proposals which suggest assign- 
ments at less than the minimum separations provided for in the rules. 

It represents a less than ideal but necessary course of action to remedy, 
in this interim period, what we consider to be serious shortcomings in 
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the television allocations structure. We have therefore limited gur 
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proposal to specific major communities where it is possible to add a 
meaningful VHF operation without causing undue interference, where the 
operation of two VHF stations effectively precludes the establishment of 
UHF service but leaves large numbers of people inadequately served, and 
where the addition of new VHF stations will not have a palpably adverse 
impact upon existing UHF operations in other communities. 


[ 1250] 
6. The foregoing discussion -- and the Report and Order junder 
consideration -- affirm that while we are prepared to make substandard 
assignments to the named cities, a strict limitation upon the number of 
such assignments must be maintained, Otherwise the danger of aj mass 
proliferation of short spaced assignments would threaten -- without con- 
comitant benefit -- the wide range of existing service and severely hamper 
our long range program to improve television service by increased use 
of the UHF band. Without derogating from the merit of bringing additional 
VHF service to other suggested cities -- some of which have substantial 


populations -- the Commission is convinced that the solution to the pre- 


sent shortage of spectrum space in these areas must depend upon| utiliza- 
tion of the UHF band. 
7. Accordingly, the requests to add less than standard spaced VHF 
assignments to Milwaukee, Wisconsin (which already is served by three 
commercial VHF stations), Columbia, South Carolina*(which has only 
one VHF station and which, additionally, we are now considering for 
deintermixture to all UHF assignments in Docket No. 14245), Akron,Ohio 
(which does not have two local VHF stations and which presents the 
separate problem of "overshadowed" markets), Portland, Maine (which 
receives three competitive services from WCSH-TV and WGAN-TV in 
Portland and from WMTW in Poland Springs, Maine), Worcester, Massa- 
chusetts (which does not have two local VHF stations in operation) and 
Orlando, Florida (which is here being considered because of its reliance 
upon a short-spaced assignment, but which, like the request of Penn- 
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sylvania State University disposed of in our Report and Order released 
August 3, 1961 in this proceeding, does not, in suggesting special treat- 
ment for a particular local need, develop the nationwide urgency which 
Docket 13340 was interimly designed to relieve) must be denied for not 
fulfilling our interim allocation objectives, which are.to provide a stronger 
basis for effective nationwide television competition by introducing new 
assignments to a limited number of major markets with two VHF stations 
in operation. 

8. Nor are we able at this time to grant the requests to add Jack- 
son, Mississippi, Toledo, Ohio, or Flint-Saginaw-Bay City, Michigan, to 
the named cities, even though the requested assignments would appear to 
satisfy some of the criteria for qualification. 

4. In the case of Jackson, Mississippi, John M. McLendon has 


urged that the city cannot be distinguished from Baton Rouge, Louisiana. 


Both have two VHF assignments and the 1960 population of Jackson was 
143,960 against a slightly higher count of 150,130 for Baton Rouge. Using 
the 1960 Standard Metropolitan Statistical Area data of the Census, it is 
clear that the Baton Rouge area is considerably larger than Jackson. 
This official U.S. Government source attributes a population of 230,058 

to the Baton Rouge metropolitan area and only 187,045 to Jackson. 
Irrespective of the method used to rank a market, however, it is apparent 
that in our determination to limit strictly the number of cities for sub- 
standard assignments, a line must be drawn at some point beyond which 
no further "squeeze-ins" will be permitted. In determining which cities 
to earmark for new VHF assignments it was necessary to judge at what 
point we had provided for a sufficient number of new outlets to satisfy, 
for the interim, some of the requirements of an effective nationwide com- 
petitive system without opening the door to a flood of substandard pro- 
posals. Although Jackson is a substantial market and the difference be- 
tween it and Baton Rouge 


*No helpful purpose would be served by granting the petitioner's request 
for oral argument. 
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is only one of degree, we are convinced that no short spaced assignment 
should be authorized in this market. 
10. The case for Toledo, Ohio, fails by reason of the unavailability 
at this time of Channel 5 which the petitioner would have us assign] there. 
A third VHF assignment could be made to the city upon the deletion of 
Channel 12 from Erie, Pennsylvania, by shifting Channel 12 to Cleveland 
and Channel 5 from Cleveland to Toledo. The license of Station WEWS 
on Channel 5 at Cleveland would also have to be modified. Because the 
proposal is necessarily dependent upon the deintermixture of Erie, we 
take no action at this time looking toward the reassignment of Channels 5 
and 12. The removal of Channel 12 from Erie is the subject of rule making 
in Docket 14242, and if it should be determined to deintermix Erie, the 
Commission will then consider the possible reassignment of Channel 12. 
11. The request of Lake Huron Broadcasting Company to assign 
Channel 11 to Flint-Bay City-Saginaw must also be denied. Lake Huron 
has suggested the use of Channel 11 north of Bay City 40.4 miles from 
the transmitter of WJRT, Channel 12, in Flint, in order to provide |a third 
VHF service to the market. The prior deletion of Channel 11 from Alpena, 
Michigan, would be required and the assignment of Channel 12 to Alpena 
is suggested as a replacement for Channel 11. The Commission cannot 
agree, however, that the use of Channel 11 would provide a third com- 
petitive service to the Flint-Bay City-Saginaw area, because of the ad- 
jacency to Channel 12 in Flint. | 
12. The request of Lake Huron is premised upon the assumption 
that the Flint-Saginaw-Bay City area considered as a combined market is 
40th in rank. With 2 operating VHF stations, WNEM-TV and WJRT, they 
argue that the market qualifies for consideration undey the criteria of the 
Report and Order. The assignment of Channel 11 as proposed would not 
provide a third VHF service to this area. The Sixth Report and Order 


concluded that adjacent channel interference becomes objectionable at 
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sylvania State University disposed of in our Report and Order released 
August 3, 1961 in this proceeding, does not, in suggesting special treat- 
ment for a particular local need, develop the nationwide urgency which 
Docket 13340 was interimly designed to relieve) must be denied for not 
fulfilling our interim allocation objectives, which are.to provide a stronger 
basis for effective nationwide television competition by introducing new 
assignments to a limited number of major markets with two VHF stations 
in operation. 

8. Nor are we able at this time to grant the requests to add Jack- 
son, Mississippi, Toledo, Ohio, or Flint-Saginaw-Bay City, Michigan, to 
the named cities, even though the requested assignments would appear to 
satisfy some of the criteria for qualification. 

>. In the case of Jackson, Mississippi, John M. McLendon has 


urged that the city cannot be distinguished from Baton Rouge, Louisiana. 


Both have two VHF assignments and the 1960 population of Jackson was 
143,960 against a slightly higher count of 150,130 for Baton Rouge. Using 
the 1960 Standard Metropolitan Statistical Area data of the Census, it is 
clear that the Baton Rouge area is considerably larger than Jackson. 

This official U.S. Government source attributes a population of 230,058 

to the Baton Rouge metropolitan area and only 187,045 to Jackson. 
Irrespective of the method used to rank a market, however, it is apparent 
that in our determination to limit strictly the number of cities for sub- 
standard assignments, a line must be drawn at some point beyond which 
no further "squeeze-ins" will be permitted. In determining which cities 
to earmark for new VHF assignments it was necessary to judge at what 
point we had provided for a sufficient number of new outlets to satisfy, 
for the interim, some of the requirements of an effective nationwide com- 
petitive system without opening the door to a flood of substandard pro- 
posals. Although Jackson is a substantial market and the difference be- 
tween it and Baton Rouge 


*No helpful purpose would be served by granting the petitioner's request 
for oral argument. 
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is only one of degree, we are convinced that no short spaced assignment 
should be authorized in this market. 
10. The case for Toledo, Ohio, fails by reason of the unavailability 
at this time of Channel 5 which the petitioner would have us assign there. 
A third VHF assignment could be made to the city upon the deletion of 
Channel 12 from Erie, Pennsylvania, by shifting Channel 12 to Cleveland 
and Channel 5 from Cleveland to Toledo. The license of Station WEWS 
on Channel 5 at Cleveland would also have to be modified. Because the 
proposal is necessarily dependent upon the deintermixture of Erie, we 
take no action at this time looking toward the reassignment of Channels 5 
and 12. The removal of Channel 12 from Erie is the subject of rule making 
in Docket 14242, and if it should be determined to deintermix Erie, the 
Commission will then consider the possible reassignment of Channel 12. 
11. The request of Lake Huron Broadcasting Company to assign 
Channel 11 to Flint-Bay City-Saginaw must also be denied. Lake Huron 
has suggested the use of Channel 11 north of Bay City 40.4 miles from 
the transmitter of WJRT, Channel 12, in Flint, in order to provide a third 
VHF service to the market. The prior deletion of Channel 11 from Alpena, 


Michigan, would be required and the assignment of Channel 12 to Alpena 


is suggested as a replacement for Channel 11. The Commission cannot 
agree, however, that the use of Channel 11 would provide a third com- 
petitive service to the Flint-Bay City-Saginaw area, because of the ad- 
jacency to Channel 12 in Flint. | 
12. The request of Lake Huron is premised upon the assumption 
that the Flint-Saginaw-Bay City area considered as a combined market is 
40th in rank. With 2 operating VHF stations, WNEM-TV and WJRT, they 
argue that tne market qualifies for consideration under the criteria of the 
Report and Order. The assignment of Channel 11 as proposed would not 
provide a third VHF service to this area. The Sixth Report and or er 


concluded that adjacent channel interference becomes objectionable at 
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the point where the undesired signal exceeds the desired signal, i.e., 
there would be no disruptive interference if the desired and undesired 
signals were of equal strength. TASO findings indicated that the undesired 
signal could be somewhat stronger than the desired signal without causing 
objectionable interference, although there was no general agreement as 
to how much stronger the undesired signal could be. In any case, even 
with the -10 db ratio between desired and undesired signal and reduced 
aural power suggested by the petitioner the adjacent channel signal can- 
not provide interference-free service to the entire area. At best, an ad- 
jacent channel drop-in provides an additional service over an ill-defined 
area between it and the existing station and a substitute service in the 
area surrounding the new station. In the situation under consideration a 
new station on Channel 11 north of Bay City would provide an additional 
service over a limited area around Saginaw and a substitute for the pre- 
sent WJRT service to Bay City and the surrounding area. Since the use 
of Channel 11 from the proposed site would not serve Flint, the objective 
of this proceeding, to provide a third service to the market area, could 
not be achieved and the request of Lake Huron is therefore denied. 


[ 1252] 
13. Camellia Broadcasting Co. in its petition for reconsideration 


has raised the point that Channel 11 may be located at Baton Rouge, 
Louisiana, and still meet the standard 60-mile adjacent channel separation 
to Station KLFY in Lafayette, Louisiana, while providing a third service 

to Baton Rouge. In the rule making in Docket No. 14233 where the assign- 
ment of Channel 11 to Baton Rouge is being specifically considered, we 
noted the possibility of a short spacing to KLFY, depending upon the site 
selected for Channel 11. Though the possibility of slight departure from 
minimum separation requirements is not fatal to the proposed assignment, 
there is considerable merit to Camellia's contention that standard spacings 
should be met wherever possible. The question of the assignment of 
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Channel 11 to Baton Rouge is now the subject of rule making in Docket 
14233, however, and that is the proper proceeding for discussion of 
whether, and upon what conditions, the assignment of an additional VHF 
channel should be made to Baton Rouge. Camellia may, therefore, pursue 
in that proceeding the question of where a Channel 11 station serving 
Baton Rouge should be located. 
14. New Orleans Television Corporation, which operates Station 
WVUE, Channel 13 in New Orleans under special temporary authoriza- 
tion, has requested the addition of New Orleans to the list of named cities 
to permit a less than standard spaced use of already assigned Channel 
12 in New Orleans. A construction permit for Channel 12 has been granted 
after hearing to Coastal Television Company which plans to assign the 
permit to New Orleans Television Corporation, Coastal's corporate counter- 
part. The temporary operation on Channel 13, must cease upon the com- 
mencement of regular service on Channel 13 from Biloxi, Mississippi 
or the start of operations on Channel 12 in New Orleans. The instant re- 
quest to permit the short spaced use of Channel 12 is based on the pur- 
ported inability of the channel to provide a third competitive service to 
the city of New Orleans at standard spacings. The two existing commer- 
cial stations broadcast from the same general area some 7 miles south- 
east of the city center. Channel 12 at standard spacings would be} required 
to locate some 35 miles south of the center of the city. FAA air space 


clearance for an antenna 1320 feet above average terrain was obtained on 
. | 


October 6, 1961 for the Channel 12 site meeting the spacing rules, 
15. As we indicated in the Report and Order this proceeding has 

been directed toward the assignment of a third VHF channel at short spac- 

ing to those major markets where a standard spaced assignment cannot 

be made. Although Channel 12 is assigned to New Orleans, it is per- 

suasively argued that this factor presents no substantial reason why New 

Orleans should be treated differently than the other named cities since 

the station is not yet built. Rather New Orleans Television Corp.) contends 
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that the objectives of this proceeding to provide three competitive services 
for the major markets cannot be achieved unless the short spaced use of 
Channel 12 is permitted. The 1960 population of New Orleans was 627, 525 -- 
nearly 300,000 people more than Birmingham, the largest city listed in the 
Report and Order for a short spaced assignment -- and is generally ranked 
about the 28th largest market. 


[ 1253] 

16. Since the deintermixture of New Orleans in 1957 the location 
of the Channel 12 station has been the subject of considerable controversy 
before the Commission. Until the present time a determination of where 
the station should be built had to take account of our adherence to the 
spacing rules, the hazard to air navigation of a high antenna structure at 
the standard spaced sites, and the practical difficulty involved in adequately 
and competitively serving a major center of population from a distance of 
35 miles. Channel 12 may now be utilized at the required 190 miles separa- 
tion to co-channel Station WJTV, Jackson, Mississippi, and, under our 
rules, provide a signal of required strength to the city of New Orleans. 
Nevertheless, the Commission is of the opinion that considering the size 
of the market, the objective of this proceeding to strengthen nationwide 
competitive television, and the less than optimum benefits to be derived 
from the use of Channel 12 35 miles from the city, there is sufficient 
warrant to consider use of the channel at short spacing with equivalent 
protection provided to WJTV. We therefore add New Orleans to the list 
of cities contained in the Report and Order for which a short spaced VHF 
channel -- in this instance Channel 12 -- will be considered. Since the 
channel is already assigned, no further rule making is required. But the 
Commission will entertain an application to modify the outstanding con- 
struction permit for Channel 12 and interested parties may respond to 
the application. 
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17. AMST has raised one additional technical matter with respect 
to directional transmitting antennas. In the Report and Order the|/Comm- 
ission did not specify the exact means which would be required tojprove 
the performance of directional transmitting antennas used to protect 
existing stations. We anticipated that some of the proposed antennas 
would produce a predictable pattern that would require no proof and that 
with the more complex arrays a proof would be required only wheh the 
performance was questionable. AMST points out that it may be impractical 
to install a reference antenna after the regular transmitting antenna has 
been designed and installed because of the possibility of the added! reference 
antenna modifying the original pattern of the directional antenna. They 
recommend that we require the installation of a suitable refevencd antenna 
as a part of the original installation. We find merit in the AMST re- 
commendation and hereby modify our original decision. 
18. Where a directive transmitting antenna is proposed to|be used 
to provide the required protection to one or more existing stations, the 


transmitting antenna shall be designed to incorporate a rotatable reference 


antenna designed and mounted so as to minimize coupling to the main an- 
tenna elements, the tower structure and guy wires. The reference antenna 
shall be designed to operate on the visual, color sub-carrier, and aural 
frequencies. The reference antenna may be driven by the TV transmitter 
at full power or at reduced power or by a separate low power test trans- 
mitter. Provision shall be made for coupling the transmitter output either 
to the reference antenna or to the main transmitting antenna and suitable 
means shall be available for accurately determining and maintaining the 
relative power inputs to the main and reference antennas. Appropriate 
controls shall be available for rotating the reference antenna to any re- 
quired orientation. If a stationary, omni-directional reference antenna 
can be developed, incorporating all of the requirements specified for a 
rotatable antenna and 
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having an operational pattern that can be shown to be free from variations 
or irregularities when mounted at its intended location on the TV antenna 
or its supporting structure, consideration will be given to the use of such 
an antenna in lieu of a rotatable reference antenna. 

19. Two other matters raised by AMST remain to be disposed of. 
The first deals with the claimed destruction or degradation of existing 
service by new co-channel and adjacent channel assignments. AMST 
urges again that there is nothing in this proceeding to indicate that the 
new short spaced assignments are justified in light of the loss of existing 
service which will result. Preliminary analysis indicates to us that, con- 
sidering the weight to be given the objectives of this proceeding and the 
availability of other services in the interference areas, institution of the 
individual rule makings is justified. In any event, no assignments have 
been finalized and the entire subject of new interference can be thoroughly 
examined in the individual proceedings. With respect to adjacent channel 
interference, the Commission did not specify that equivalent protection 
be provided to adjacent channel stations. Requiring such protection would 
in certain cases reduce the service area of the new stations drastically 
and substantially handicap their usefulness for providing the third com- 
petitive service which has been the goal of this proceeding. Moreover, 
adjacent channel interference involves at most the substitution of one 
service for another in the interference areas, does not result in a net 
loss of service to the public, and therefore presents no serious obstacle 
to the proposed assignments. 

20. Finally, AMST argues that the procedure used by the Com- 
mission to determine the markets for substandard assignments and the 
criteria selected will not effectively limit the number of short spaced 
assignments. AMST urges again the use of a ''Market Pre-Planning 
Case" approach in which no short spaced assignments would be authorized 
until all other proposals for short spacing had been submitted to the 
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Commission. We have considered the contentions of AMST in this regard 
and are persuaded that the additional procedures suggested by them contain 
no necessary or desirable safeguards against additional short spaced 
assignments not provided by the procedure we have adopted. 
21. In view of the foregoing, IT IS ORDERED, That the petition 
of New Orleans Television Corp. IS GRANTED; That all of the other above 
discussed petitions for reconsideration ARE DENIED; and the petitions 
for rule making of the Florida Educational Television Commission and 
Springfield Television Broadcasting Corp. ARE DENIED. 


FEDERAL COMMUNICATIONS 
COMMISSION* 


| 
Ben F. Waple | 
Acting Secretary 


Adopted: December 6, 1961 
Released: December 13, 1961 
*See attached Statement of Chairman Newton N. Minow. 
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STATEMENT OF CHAIRMAN MINOW, 
CONCURRING IN PART AND DISSENTING IN PART 


I concur in the majority's disposition of the various petitions for 
reconsideration of our Report and Order of August 3, 1961 in Docket 
No. 13340. In paragraph 7 of its order, however, the majority denies a 
petition, not filed in this docket, which seeks the institution of rulemaking 
on a proposal to add Channel 11 to Orlando, Florida and reserve it for 
non-commercial, educational use. With that action, I cannot agree. 
The majority rejects the proposal to bring VHF educational 
television service to the Orlando area at the threshold, on the ground 
that, "in suggesting special treatment for a particular local need,” it 
fails to "develop the nationwide urgency which Docket 13340 was interimly 
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designed to relieve." Ido not agree that there is not a "nationwide urgency" 
presented here. The proposed service area of an Orlando educational 
station, including as it does the Cape Canaveral region, is a prime ex- 
ample of the type of area in which drastic population shifts and economic 
changes have created urgent needs for educational television service. 
I am not prepared to agree without further exploration, that relief for 
situations of this kind must await ultimate resolution of the overall UHF- 
VHF problem. 

It may be urged that ad hoc consideration of additional VHF alloca- 
tions at substandard spacings for educational purposes would lead to an 
unlimited proliferation of such assignments, in derogation of our engine- 
ering standards and the development of the UHF band. But there is nothing 
in the nature of the case which would prevent us from imposing a limita- 
tion upon such educational allocations, after we have explored the need 
and demand in a separate rule making proceeding. 

For these reasons, while I concur in the Commission's order in 
all other respects, I would not dismiss the Orlando petition without re- 


solving the broader questions it presents to us. 
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For The District Of Columbia Circuit 


No. 16,593 


THE PENNSYLVANIA STATE UNIVERSITY, 
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FEDERAL COMMUNICATIONS COMMISSION 


and 
UNITED STATES OF AMERICA, 
Respondents, 
AMERICAN BROADCASTING COMPANY-PARAMOUNT THEATRES, INC 


? 


and 
RIVOLI REALTY COMPANY, 


Intervenors. 


Petition to Review Orders of 
Federal Communications Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a review proceeding, pursuant to Section 402 (a) of the 
Communications Act of 1934, as amended (Act of June 19, 1934, c, 652, 
48 Stat. 1093, 47 U.S.C. §402 (a) ), Section 4 of the Judicial Review Act 
of 1950, as amended (Act of December 29, 1950, c. 1189, 64 Stat. 1129, 
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5 U.S.C. §1034), and Section 10 of the Administrative Procedure Act, as 
amended (Act of June 11, 1946, c. 324, 60 Stat. 243, 5 U.S.C. $1009), to 
review that portion of the Report and Order of the Federal Communica- 
tions Commission (hereinafter Commission) in Docket No. 13340, released 
August 3, 1961 (R. 807-824), which dismissed a Petition for Rule Making 
(RM- 224), filed on December 30, 1960, by Petitioner, The Pennsylvania 
State University (hereinafter Penn State), requesting the allocation of 
VHF Channel 3 at State College, Pennsylvania, and its reservation for 
non-commercial educational use. (R. 979-998). This Court has juris- 
diction of the proceeding pursuant to Sections 2 and 9 of the Judicial 
Review Act of 1950 (5 U.S.C. §§1032, 1039) and venue in this Court is 
specifically provided for in Section 3 of the Judicial Review Act of 1950 
(5 U.S.C. §1033). 


STATEMENT OF THE CASE 


On January 7, 1960, the Commission instituted a proceeding, entitled 


Interim Policy on VHF Television Channel Assignments, Docket No. 13340 


(R. 1-18), inviting comments on the Commission's proposal to consider 
applications for waivers of minimum VHF television station separations 
in appropriate cases. This was a recognition by the Commission of the 
near exhaustion of possibilities for making VHF assignments to relieve 
serious shortages in channel availabilities, while at the same time ad- 
hering to the minimum separation requirements for television assignments 
established in the Commission's Rules in 1952. The Commission proposed 
that such so-called short-spaced assignments be made where: 

(a) The assignments would make possible a second or a 


third VHF television station in an important television 
market. 


(b) The need for the additional service outweighs the need 
for any service lost as a result of additional interfer- 
ence to existing stations. 


The new VHF service would not have any substantial 
adverse effect on established UHF television services. 
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(ad) A new assignment would not require an excessive num-+- 
ber of channel changes of existing stations. (R. 2) 

The Commission's proposal elicited numerous and lengthy ba 
ments?! and several petitions for specific short-spaced assignments. 
One of these petitions, filed on April 1, 1960, by Penn Traffic Company 
(RM- 172), proposed alternative plans by which Channel 3 or Channel 8 
might be assigned, at short spacing, to Johnstown-Altoona, Pennsylvania, 
for commercial use (R. 873-899), and this petition received the strong 
support of Intervenor ABC, as part of ABC's favored plan of allocations 
whereby "a minimum of three competitive stations in each of the first 
100 to 125 markets is essential to effective network competition on a 
national basis." (R. 932)” Another petition for rule making, filed on 
February 15, 1961, by Intervenor Rivoli Realty Company (hereinafter 
Rivoli) (RM-231), permittee of UHF Station WARD-TV, Johnstown, Penn- 
sylvania, proposed the assignment of Channel 3 at short spacing to 
Johnstown, Pennsylvania, for commercial use. (R. 1054-1057) Penn 


State's petition for rule-making (RM- 224), which is the subject of| the 


instant review proceeding, was filed on December 30, 1960, simultane- 
ously with the filing of Comments by Penn State in Docket No. 13340, 
which adverted to the "acude needs for educational television in Penn- 


sylvania" and urged the Commission to consider RM-224 "in conjunction 
with the various comments bearing on the Johnstown-Altoona market". 
(R. 1105-1106) 


: E.g., Intervenor ABC filed Comments (R. 90-255) and Reply Comments (R. 705- 
766) favoring the allocation of third competitive network channels in 14 major mar- 
kets, including Johnstown-Altoona, Pennsylvania, in view of the fact that "As the 
third network, in terms of the competitive stations, ABC's programs are more 
severely injured by lack of facilities in the major markets than the other ret- 
works ..."" (R. 99). The Joint Council on Educational Television also filed detailed 
pleadings urging that the Commission, if it adopted an interim VHF policy; reserve 
new or additional VHF channels for noncommercial educational use in metropolitan 
and other areas where educational needs existed, in accordance with the Commission 
policy reflected in its Sixth Report and Order on Television Allocations, 1/RR 91:601. 
(R. 542-563, 683-696) . 


a See Comments of ABC in Docket No. 13340, which stated "In connection with this 
proceeding, attention is invited to the proposal by Penn Traffic for the assignment of 
Channel 3 to Johnstown-Altoona at a short separation of approximately 130 miles 
from WSVA-TV, Harrisonburg, Virginia." (R. 148) 
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Penn State's petition proposed the allocation and reservation of 
Channel 3 at State College, Pennsylvania, at a separation of 157 miles 
from WRCV-TV, Philadelphia, Pennsylvania and 163 miles from WSVA- 
TV, Harrisonburg, Virginia.” Penn State, as a pioneer in educational 
television and as a State instrumentality charged with a major respon- 
sibility for the State's educational program, indicated, in its pleading to 
the Commission, the strong need for a VHF educational facility in the 
geographical and cultural center of Pennsylvania at State College, to 
serve as a key link in'a State-wide educational network. Reserved Chan- 
nel 3 at State College would provide needed educational and cultural 
service to the mountainous area encompassing most of the State between 
Pittsburgh and Harrisburg and would provide interesting and informative 
programming, not only to the over 20,000 students enrolled at the Uni- 
versity, but to an estimated five and one-half million persons in these 
areas who at the present time have only the most limited access to edu- 
cational programs. Moreover, through Pennsylvania's key geographical 
location, the State-wide educational network would, in time, serve as a 
major educational communications link between the cultural centers of 
the northeast and those of the midwest and west, bringing about a recip- 
rocal exchange of valuable and unique programming. While Penn State, 
over the years, had cooperation from area commercial radio and tele- 
vision stations, only a station of its own, available to provide regular 
programming in prime hours, to school and adult audiences alike, could 
properly serve its needs. Finally, although State College did have a 
reserved UHF channel,* such a facility was both impractical and un- 
desirable, inasmuch as the area is VHF-saturated, there are no UHF 


3 In contrast, Penn Traffic's proposal to add Channel 3 to the Johnstown area 
would involve a short spacing of 130 miles from WSVA-TV (i.e., 40 miles below 
the normal 170-mile separation), and Rivoli's proposal for Channel 3 at Johnstown 
would involve a short spacing of only 120 miles from WSVA-TV (i.e., 50 miles 
below the normal 170-mile separation). 

4 


At the time of the petition, Channel *48 was reserved at State College. How- 
ever, effective March 17, 1961, Channel *69 was substituted for Channel *48. UHF 
Assignments in Pennsylvania, 21 RR 1539, 1544. 
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receivers in the area, conversions are highly unlikely, and the usefulness 
of UHF is further limited by the mountainous terrain.” 


| 
To oppositions voiced to Penn State's proposal, implying that the 
Commission's proposal in Docket No. 13340 foreclosed educational in- 
terests from consideration for short-spaced assignments, Penn State 
acknowledged the Commission's reference to "important television mar- 
ket" in its stated criteria, but would not readily assume that the Commis- 
sion, by a style of language, would abandon its long and favorable) policy 
toward the development of educational television. As Penn State observed, 
"The needs of education are national in scope, and the facilities for edu- 
cational and cultural development that educational television provides 
serves this important national purpose. It is these national and cultural 
'markets' that Penn State deserves to serve. And it is through reserva- 
tion of Channel 3 for educational use at substandard separations that the 
imperative educational needs within those 'markets' may be satisfied." 
(R. 1028) A more serious objection made to the proposal to allocate and 
reserve Channel 3 at State College was that, as expressed in the opposi- 
tion by Intervenor ABC, 
This allocation would be inconsistent with proposals now be- 
fore the Commission, in RM-172 and Docket No. 13340, for 
the assignment of Channel 3 to Johnstown-Altoona, Pennsyl+ 
vania ... [T]he most pressing television allocation problem 
is that of providing at least three competitive commercial 
stations in each of the major markets in the country. The 
need for this minimum basic framework for a nationwide 
system must take precedence over the need for an educa- 
tional VHF channel at State College ... Three competitive 
commercial stations in each of the major markets are 
needed... (R-. 1000-1001) 
It was, however, undisputed that, although State College lacked a VHF 
facility for non-commercial educational purposes, the Johnstown;Altoona 


area was served by VHF Channel 6, Johnstown (WJAC-TV, affiliated with 


5 The nearest operating UHF station is WARD-TV, Channel 56, at Johnstown, 
Pennsylvania, approximately 60 miles away. 
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the NBC and ABC television networks), VHF Channel 10, Altoona, (affiliated with 
the CBS, ABC and NBC television networks), and UHF Channel 56, Johns- 
town (WARD-TV, affiliated with the ABC and CBS television networks) 

(R. 876). 


On August 3, 1961, the Commission released its Report and Order 
in Docket No. 13340, in which it selected ten markets, including Johns- 
town, Pennsylvania, for consideration for short-spaced VHF competitive 
commercial assignments. Two of the stated criteria for the selection 
were "That the market selected be included within the 75 major television 
markets of the country" and ''That two VHF stations are already in oper- 
ation in the market area.” (R. 809) "Consistent with the decisions 
reached", the Commission dismissed other petitions "to add short spaced 
VHF assignments in cities other than those we have decided to include in 
the interim program," including, inter alia, Penn State's proposal to 
allocate and reserve Channel 3 at State College, Pennsylvania. (R. 814) 
Chairman Minow, while concurring in the decision, noted that 


However, the majority's emphasis on the needs of 'major 
markets’ and its actions in Dockets Nos. 13374 and 13859 
(with respect to Grand Rapids, Michigan and Rochester, New 


York) [Channel Assignment in Grand Rapids, Michigan, 21 RR 


1737, Channel Assignment in Rochester, New York, 21 RR 
1748a] make it clear that the need it has in mind is the need 


for a third commercial service in every instance. I agree 
that this need is an important and urgent one. I cannot agree 
that it is always more important and more pressing than the 
need for the establishment of a non-commercial, educational 
service in major communities. I think that our vision of the 
role which educational television can play should be larger 
and our hospitality to attempts by educators to fill that role 
should be warmer. (R. 824) 


On the same date, the Commission released its Report and Order in the 


Grand Rapids proceeding, supra, 21 RR 1737, 1745, in which the Commis- 


sion made it clear that it viewed the needs of education as "broad and 

long range" in nature and not so compelling as the need for competitive 
commercial VHF outlets. As the Commission stated, "It is in recogni- 
tion of these facts that we have in Docket 13340 [the short-spaced VHF 
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proceeding] decided to permit short spacings where necessary inorder 
to provide badly needed competitive facilities, whereas we have not, and 
do not presently contemplate, such a course with respect to provision of 
additional VHF outlets for education. Although . . . no short spacing is 
involved [in Grand Rapids or Rochester], the same considerations apply." 
(Emphasis added) 


Also, on the same date, the Commission released a Notice of Pro- 
posed Rule Making to add either Channel 8 or, as proposed by Penn 
Traffic (RM-172) and Rivoli (RM-231), Channel 3 to Johnstown, Penn- 
sylvania, as a third VHF outlet. (Docket No. 14232) (R. 825-826) 


Petitioner Penn State did not seek reconsideration of the Commis- 
sion's Report and Order. However, petitions for reconsideration, in part 


or in whole, of that Report and Order have been filed, and are presently 


pending before the Commission. 


STATUTES INVOLVED 


Pertinent provisions of the Communications Act of 1934, as|amended 
(Act of June 19, 1934, c. 652, 48 Stat. 1064, 47 U.S.C. $151, et seq., are as 
follows: 


Section 1: For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio so 
as to make available, so far as possible, to all the people | 
of the United States a rapid, efficient, nationwide and world- 
wide wire and radio communication service .. ., there is 
hereby created a commission to be known as the "Federal 
Communications Commission"... 


Section 4 (i): The Commission may perform any and all 
acts, make such rules and regulations, and issue such 
orders, not inconsistent with this Act, as may be necessary 
in the execution of its functions. 


Section 303. Except as otherwise provided in this Act, the 
Commission from time to time, as public convenience, 
interest, or necessity requires, shall — 


(f) Make such regulations not inconsistent with law as 
it may deem necessary . . . to carry out the provisions of | 
this Act... 
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(g) Study new uses for radio, provide for experimental 
uses of frequencies, and generally encourage the larger and 
more effective use of radio in the public interest. 


Section 307 (b). In considering applications for licenses, 

and modifications and renewals thereof, when and in so far 

as there is demand for the same, the Commission shall 

make such distribution of licenses, frequencies, hours of 
operation, and of power among the several states and com- 
munities as to provide a fair, efficient, and equitable distribu- 
tion of radio service to each of the same. 


STATEMENT OF POINTS 


1. The Commission was arbitrary and capricious and abused its 


discretion in refusing to allocate and reserve Channel 3 at substandard 


spacing at State College, Pennsylvania, for non-commercial educational 
use, inasmuch as the need for a VHF educational television facility at 
State College, Pennsylvania, was fully established, and the request to 
allocate and reserve Channel 3 was in accord with established Commis- 
sion policy to reserve, wherever possible, VHF assignments in com- 
munities designated as primarily educational centers. 


2. The Commission was arbitrary and capricious in its conclusion 
that a third full-time network commercial facility at Johnstown, Pennsyl- 
vania, was to be preferred to a first full-time non-commercial educational 
facility at State College, Pennsylvania, such conclusion being erroneous, 
unlawful, without reasonable factual or legal basis, and manifestly against 
the evidence of the educational and cultural needs of State College and the 
State of Pennsylvania,iresulting in an unfair, inefficient and unequitable 
distribution of television service among the several States and communities. 


SUMMARY OF ARGUMENT 


Upon the substantial evidence in the record of the need for a VHF 
television reservation at State College, Pennsylvania, the Commission 
acted in an arbitrary and capricious manner in denying the instant request 


by Penn State for such a VHF reservation. By its companion decisions 


9 


involving two other communities — Grand Rapids, Michigan, and Roches- 
ter, New York — the Commission evidenced a uniform pattern of |repudi- 
ation of the educational reservation policy which it laid down in 1952. 
That policy, formulated after extensive hearings demonstrating the need 


for educational television, found reservation to be clearly in the public 


interest. The abandonment of that policy is unwarranted and an abuse of 
| 

discretion. There is no evidence in, or outside of, this record which 

supports the conclusion reached by the Commission. 


The Commission's action arbitrarily relegates the sdisationa) 
needs of State College and the State of Pennsylvania to the UHF band, 
which at the present time in the Central Pennsylvania area is inferior 
and totally impracticable. In so doing, it wholly ignores important adult 
and general programming aspects of educational television, though the 
Commission has on other occasions acknowledged these to be of extreme 


relevance. 


The Commission's preference for a third full-time network com- 
mercial facility at Johnstown, Pennsylvania, rather than for a first full- 
time non-commercial educational VHF facility at State College, Penn- 
sylvania, is factually and legally untenable. The Johnstown area is 
presently served by the programs of all three national commercial net- 
works, whereas State College, a major educational center and the key 
link in a State-wide educational television network, has no television out- 
let. Moreover, the Commission's apparent rationale for its decision 
rests on the faulty premises that full access to a market will strengthen 
the third network's commercial position, and that such a facility would 
enhance quality of programming through diversity. The Commission's 
rationale runs contrary to broadcasting and normal human experience, 
and is directly refuted by its own decisions and the evidence developed 
in its own Network Inquiry. 


Finally, the Commission's decision violates the statutory mandate 
for a fair, efficient and equitable distribution of television service among 
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the several States and communities, both in terms of the relative need 
for a third commercial network program service at Johnstown as against 
a first non-commercial educational program service at State College, 
and in terms of the uniform rejection by the Commission of non- 
commercial educational bids for VHF reservations for education, where 
conflicting commercial requests for third network commercial services 


are involved. 


ARGUMENT 
I 


THE COMMISSION ACTED ARBITRARILY AND CAPRICIOUSLY 
IN REFUSING TO ALLOCATE AND RESERVE CHANNEL 3 AT 
STATE COLLEGE, PENNSYLVANIA, FOR NON-COMMERCIAL 
EDUCATIONAL USE. 

In 1952, the Commission decided, as a matter of basic allocations 
policy, that the reservation of certain television assignments for the ex- 
clusive use of non-commercial educational television stations was in the 
public interest, inasmuch as "based on the important contributions such 
stations can make in the education of the in-school and adult public, there 
is a need for non-commercial educational stations." Sixth Report and 
Order on Television Allocations, 1 RR 91:601, 612. That reservation 


policy was the result of careful consideration of an extensive hearing 


record in which a total of 76 witnesses testified on the specific issue of 
educational reservation. In the decade since the inauguration of this 

basic reservation policy, educational television has proven itself to be 

the "valuable complement of commercial programming" that the Commis- 
sion intended it to be.| Sixth Report and Order, 1 RR 91:601, 613. The 
Commission has not, and, indeed, could not, on the impressive record of 
educational television to date — now numbering sixty-two stations (43 
VHF and 19 UHF) — reverse the conclusion made in 1952 that its reserva- 
tion policy was and is in the public interest. As Commissioner Hyde has 
stated, 
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. .. I firmly believe that an extensively available and ade- 
quately financed non-commercial television service is the 
single most important addition needed to improve our 
communications institutions in the public interest. It can 
offer real choice of program fare, real diversity of view- | 
point, and real and continued efforts to satisfy minority é 
tastes as well as to improve the tastes of the larger public. 
Likewise, Chairman Minow has declared publicly that "There are |still 
not enough educational stations, and major centers of the country still 
lack usable educational channels. If there were a limited number of 
printing presses in this country, you may be sure that a fair proportion 


of them would be put to educational use." 


It was this concept of "fair proportion" which guided the Commis- 
sion in its 1952 deliberations which led to the reservations policy! "One 
of the reasons for having the reservation is that the Commission recog- 
nizes that it is of the utmost importance to this nation that a reasonable 
opportunity be afforded educational institutions to use television as a 
non-commercial educational medium," Sixth Report and Order, 1 RR 
91:601, 614. At that time, the Commission concluded, as a matter of 
policy, that a fair share of the television should be preserved, as against 
commercial pre-emption, for educational use. Thus, in a portion of its 
Sixth Report and Order captioned, significantly, ''The Use of the VHF 
for Non-Commercial Educational Television," the Commission proposed 
to reserve one channel in all communities having three or more assign- 
ments. Where there were fewer than three assignments, the Commis- 
sion proposed reservations in communities which were designated as 
primarily educational centers. Wherever possible, the Commission 
sought to provide VHF educational reservations, and in fact in 23 of 26 
designated educational centers where a VHF educational reservation was 


made this was the only VHF assignment to the community. Sixth Report 
and Order, 1 RR 91:601, 619. In sum, the Commission's policy sought 


6 Hearings before the Subcommittee of the Senate Committee on Interstate and 
Foreign Commerce, 87th Cong., Ist Sess. (March 1961), p. 121. 


i Minow, Address before the 39th Annual Convention of the National Association 
of Broadcasters, Washington, D. C., May 9, 1961. 
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to provide reservations both in major communities where numerous 
assignments were available and in major centers of education regardless 
of the number of available assignments. Moreover, the Commission 
made it clear as long ago as 1954 that its reservation policy was not a 
frozen concept but would be applied in any instance where comparable 
educational needs were shown. As the Commission said, ''The fact that 
Andalusia [Alabama] may not be a 'primarily educational center’ as con- 
templated by the Sixth Report and Order does not absolutely disqualify 
Andalusia from a VHF reservation. Our allocation principles with 
respect to VHF channels for education were merely guideposts employed 
in establishing our Table of Assignments and they do not preclude the 
assignment of a VHF channel in a community such as Andalusia where 
the educators have established the need for such an assignment. The 
Commission has in a number of instances reserved VHF channels in 
communities such as Andalusia where we believed that such assignments 


were necessary to implement a state-wide educational service." John H. 
Phipps, 11 RR 1529, 1530b.° 


In the proceeding below, the Commission was made fully aware of 
the needs of educational television for short-spaced VHF outlets. From 
a national standpoint, the Joint Council on Educational Television empha- 
sized that "it is most desirable that an educational television service be 
available to all of our citizenry on channels that are compatible with 
existing television services. This means, of course, VHF assignments 
in most areas in the present state of the art, so that adult education and 
other educational television services can be provided to the public with- 
out the handicap of pioneering UHF and without additional expense to 


viewers." (R. 687-688) To the Commission's apparent concern for 


8 As a matter of fact, the VHF reservation at Andalusia, Alabama, was made, at 
the behest of the Alabama Educational Television Commission, in preference to a 
mutually exclusive commercial request to assign the VHF channel to Havana, 
Florida, only 16 miles from Tallahassee, which had three television assignments. 
The need of the VHF reservation to achieve wide-area coverage of the southern 
section of Alabama and to aid in the effectuation of the state-wide educational tele- 
vision service outweighed the need for added VHF service in the Tallahassee area. 
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"markets" rather than television service areas in its Notice of Proposed 
Rule Making, the Joint Council observed that 


The public interest standards which governs the actions of 
the Commission is not solely, or even primarily, a commer- 
cial standard. The service area of a television station, 
licensed under the public interest standard, is one or several 
‘communities' (the word used in the Commission's Sixth 
Report and Order in 1952, under which the television alloca- 
tion plan is established), each with cultural, political, and | 
social, as well as commercial, attributes. ... [T]he use of 
the word 'markets' and like features in the Commission's 
notice may reflect an unwarranted preoccupation with the 
commercial aspects of television, which is out of keeping 
with the language of the Communications Act and the legis-| 
lative policies it embodies. (R. 550) 
| 
| 
Accordingly, the Joint Council proposed, the policy of the Sixth Report 
and Order should "be reaffirmed and given effect in any action which the 
Commission may take under or in execution of the proposal now under 
consideration. In any metropolitan area where there is no educational 
VHF station in operation and no VHF reservation, or in any other) area 
where a comparable educational need exists, new or additional channels 
which become available should be reserved for noncommercial educa- 


tional television." (R. 555) 


And from the particular standpoint of State College, Pennsylvania, 
Penn State offered strong evidence both that a VHF educational reserva- 
tion was crucially needed in the Central Pennsylvania area and also that 
Penn State was ready, willing, and fully prepared to proceed with the 
establishment of such a station immediately upon reservation. State 
College, Pennsylvania, as the home of Penn State, satisfied the criterion 
of the Commission's reservation policy as a "primarily educational 
center". Moreover, as Penn State stressed in its pleadings before the 
Commission, the proposed State College station would provide a key link 


| 
in a State-wide, if not indeed, regional, educational network, a factor of 
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decisional significance in the grant of reservations. See John H. Phipps, 


supra.” A VHF reservation at State College would provide not only a 


first transmission outlet to that educational community, but, because of 
its central location in the State, would also provide a valuable service to 
large areas and populations in Pennsylvania, bringing a new type of pro- 
gramming to television viewers, through local educational programs, 
through affiliation with such national organizations as the National Edu- 


cational Television and Radio Center (NET),!° and through inter-change 


of programs with other stations and educational institutions. 24 


The Commission's Report and Order does not advert in any way to 
any of the above-mentioned educational needs. All one can find is the 
flat dismissal of the request for a VHF reservation at State College. 
Only by consulting the Commission's companion decision in the Grand 
Rapids proceeding, supra, is the pattern of the Commission's decision 
revealed. There, the Commission .acknowledges that while it is pro- 
viding short-spaced VHF assignments for commercial outlets, 'we have 
not, and do not presently contemplate, such a course with respect to 
provision of additional VHF outlets for education.” 21 RR 1737, 1745. 


9 See also, Channel Assignments in Maine, 21 RR 1589, 1595, where the Commis- 


sion granted reservation "in view of the need to encourage a state-wide educational 
network to meet a pressing educational necessity, and the . . . advantages of a net- 
work on reserved channels." The Commission discounted offers to make time 
available to educators on: commercial stations, since "such an arrangement would 
undermine the whole idea of a network with all of its advantages of inter-changing 
of programs . . .[and] agreements with unions, publishers, film suppliers, other 
networks, and similar organizations contain many special provisions applicable to 
production and broadcasting of programs over non-commercial television stations 
only, and . . . such advantageous provisions are lost if the programs are broadcast 
over commercial stations." 


a0 The NET, the so-called "fourth network" is a non-profit corporation with its 
objective broadly defined! "to promote the advancement of educational television and 
radio for the general welfare." It serves as a national headquarters for approxi- 
mately 60 independent affiliated non-commercial educational television stations, 
and furnishes them with a national program service together with other types of 
services and technical advice. 


= Also of importance, in view of Penn State's long history of pioneer work in 
developing, testing and adapting television for educational purposes, is the oppor- 
tunity which a VHF station would provide for research and advanced professional 
training in the area of the mass media, films and television, an area which sadly 
needs serious attention and which the University, in combination with the operating 
channel, could provide a lasting service. 
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And "the same considerations apply", whether or not short-spacings 
are involved, as is evident from the results both in Grand Rapids, supra, 
and in the Rochester, New York, proceeding. Channel Assignment in 
Rochester, New York, 21 RR 1748. 


The result in State College cannot be viewed in a vacuum. It was 
part of a package of decisions, released on the same day, which uniformly 
granted commercial requests for assignments and denied non-commercial 
educational requests for VHF reservations. It is unmistakably clear that, 
through this series of decisions, the Commission has turned its back on 
fundamental reservation policies. It has done so without explanation and 


upon a record clearly indicating public need, interest and readiness for 
: | 


educational television in the Central Pennsylvania area. Such action is 
completely contrary to the public interest and to the needs of Pennsylvania 
and the nation as a whole. 


While the Commission's action, in denying the instant petition for a 
VHF reservation at State College, was an act of discretion in a rule making 
capacity, nevertheless the Act requires the Commission to act in|the pub- 
lic interest and to exercise its discretion in a responsible and consistent 
manner. When the Commission abuses its discretion and acts inconsis- 
tently with law, as it has most clearly done herein, this Court is em- 
powered to review and reverse that Commission action. Moreover, Penn 
State is fully aware of the difficulties confronting the Commission in its 
resolution of the admittedly complex problem of alleviating the shortage 
of VHF outlets in many parts of the country. The remedy of short spacings 
is an extraordinary one and of an interim nature, "with the major jexpan- 
sion of television indissolubly tied to UHF" (R. 809). However, whether 
labelled extraordinary or interim, it is nevertheless true that the|\Com- 
mission has embarked on a policy of making some additional VHF) assign- 
ments available. And in the process it has uniformly found that the only 
needs that are to be relieved are those for additional commercial, as 
distinguished from non-commercial educational, outlets. The Commis- 
sion has publicly announced that it has not provided additional VHF outlets 
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for education and does not contemplate such a course. In this, the Com- 
mission reveals an arbitrary and unwarranted attitude to vital educational 
needs which it has heretofore recognized and acknowledged and which it 
had firmly concluded must, in the public interest, be satisfied by way of 


reservation. Its actions in 1961 cannot be reconciled with its policy of 


1952 and its stated intentions. It has, as Chairman Minow has carefully 


pointed out (R. 824), lost sight of the role which educational television 


plays in the development of a responsible television medium. 


This curt rejection of the claims of educational television for a fair 
share of television assignments, as exemplified by the denial of the State 
College reservation, relegates educational television to the most unsatis- 
factory role of awaiting the indefinite future development of the UHF bands. 
State College still has a reserved channel, but it is on Channel 69 in the 
upper reaches of the UHF band. No UHF facilities serve the area, and as 
a result there are few, if any, UHF sets in the hands of the public. Thus, 

a UHF station at State College could have no substantial audience nor any 
assistance from operating stations in encouraging the establishment of a 
successful operating station. Even if viewers were available, they would 
suffer serious disadvantages. For technological reasons, "At the present 
stage of the art some advantage continues to attach to the use of UHF 
channels in the lower ranges over those higher in the UHF television 
band." Expanded Use of UHF Channels, 21 RR 1711, 1718. Also, as for- 
mer Chairman Ford has said, "the UHF receiver is not the equivalent in 
quality of the VHF receiver." Senate Hearings, supra, note 6, at p. 120. 
When added to these burdens are the additional factors that the terrain in 
and about State College is mountainous and that the only services received 
are from VHF facilities, the uselessness of a UHF reservation is manifest. 


The Commission, both in the Grand Rapids and Rochester proceed- 
ings, supra, adverts to the potentialities for in-school broadcasting on a 
UHF channel, and perhaps this is what it contemplates at State College. 
But this position wholly ignores the realities of educational telecasting. 
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In-school programming is but one facet of educational television, and the 
Commission itself intended educational television to be "a valuable com- 
plement to commercial programming" in all of its phases (Sixth Report 
and Order, 1 RR 91:613). Adult educational programs, instructive pro- 
gramming of an agricultural, religious or informational nature, and 


| 
general cultural programming are the daily product of educational sta- 


tions. Moreover, all VHF educational stations have acknowledged that 
much of their success, financial or otherwise, has depended uponjaccess 
to other than in-school viewers. The Commission has, indeed, answered 
its own argument by its conclusion, in an assignment proceeding involving 
VHF Channel 13 at Newark, New Jersey, that UHF at the present time 


does not suffice for educational broadcasting. | 


As to the use of the UHF, the Commission has great hopes | 


that UHF will ultimately be used to great advantage . . . by 
all groups and not just educators. But because of the inter- 
mixture problem, that is not presently the case today. And, 
even if UHF (or closed circuit) should be used for classroom 
programming, there is the benefit . . . of a VHF educational 
service which would make available, on a full-time basis and 
in prime hours, adult educational, cultural and informative, 
etc., programming to the entire viewing audience. Indeed, 
experience in .. . Pittsburgh, Oklahoma City, and Milwaukee 
has indicated that even with a VHF educational service, there 
may well be need for supplemental in-school programming 
service on a UHF channel. 12 


At one time, it had been hoped that the area about State College 
would develop into an all UHF area. But, as in Newark-New York City, 
"because of the intermixture problem, that is not presently the case today." 
The nearest UHF station is WARD-TV, far away at Johnstown, Penhnsyl- 
vania, and, as the permittee of that station, Intervenor Rivoli, has/stated, 
"The rough terrain and . . . VHF competition have caused WARD-TV 
substantial losses . . . [so that] deintermixture is plainly necessary" 
(R. 1055) Accordingly, a VHF reservation is sorely needed as the only 


12 NTA Television Broadcasting Corp., 22 RR 273, 282. 
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present means to bring educational television to the Central Pennsylvania 
area./? There is now only one VHF educational reservation in the entire 
State of Pennsylvania, and that is located more than 100 miles away in 
Pittsburgh. The Commission's action herein, denying VHF reservation, 
effectively deprives the people of Central Pennsylvania of their only 
opportunity to secure the distinctive programming of an educational tele- 
vision station. Such denial is inconsistent with the rationale of the NTA 
decision, supra, and the philosophy of the Sixth Report and Order and 
should not be allowed to stand. The Commission says, in effect, that the 
needs of education are permanently secondary in nature, and that reserva- 
tion, at least in the VHF bands where conflicting third commercial chan- 
nels are requested, is out-of-date. These conclusions are unsupported 
by either reason or the record in this proceeding, and amount to a 
repudiation of the 1952 reservations policy. 


It is to be noted that the 1952 policy was grounded upon sound public 
interest considerations, after a full and extensive nation-wide hearing. 
Nine years later, that policy has been thoroughly eroded without a com- 
parable hearing or a comparable consideration of all-important public 
interest considerations. Accordingly, the public interest of State College, 
of the State of Pennsylvania, and of the cause of educational advancement 
in general has been grievously ignored. For all of these reasons, the 
Commission's decision denying allocation and reservation of Channel 3 
at State College, Pennsylvania, must be reversed and remanded. 


13 Another attendant advantage of a VHF reservation would be that, as the Com- 
mission has stated, "reservation of this channel may serve to expedite the obtain- 
ing of funds to finance the proposed network." Channel Assignments in Maine, 21 
RR 1589, 1595. See also, in this connection, the Commission's statement in its 
Sixth Report and Order, supra, 1 RR 91:601, 614, to the effect that "it is much 
easier for those seeking to raise funds and get other necessary support if the 
channels are definitely available" (i.e., reserved). 
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THE COMMISSION ACTED ARBITRARILY AND CAPRICIOUSLY 
IN PREFERRING A THIRD FULL-TIME NETWORK COMMERCIAL 
FACILITY AT JOHNSTOWN, PENNSYLVANIA TO A FIRST 
FULL-TIME NON-COMMERCIAL EDUCATIONAL VHF FACILITY 
AT STATE COLLEGE, PENNSYLVANIA, 


A. The Commission's conclusion and its apparent 
rationale of competition are arbitrary, erroneous 
and inconsistent, and contrary to the undisputed 
facts of the instant proceeding. 

Perusal of the Commission's Report and Order in Docket No. 13340, 
which denied the request for VHF reservation of Channel 3 at State College 
Pennsylvania, sheds little or no light on the reasons or rationale for its 
decision. The Commission was, however, aware that three petitions for 
rule making had been filed affecting the Johnstown, Pennsylvania, area — 
RM- 172 by Penn Traffic Company, apparently seeking Channel 3,| but 
offering alternatively Channel 8, for commercial network purposes at 
Johnstown- Altoona;1* RM-231, by Intervenor Rivoli, seeking Channel 3 for 
commercial network purposes at Johnstown; and Penn State's RM-224, to 
allocate and reserve Channel 3 at State College. As part of its Report 
and Order in Docket No. 13340, the Commission proposed a third! VHF 
commercial network outlet for Johnstown (R. 809), either on Channel 8 or, 
with specific reference to RM-172 and RM-231, on Channel 3 (R. 825). 
Therefore, while denying Penn State's RM-224, the Commission at the 
same time gave a preference to a third VHF commercial outlet for Jobhns- 
town, Pennsylvania. This conclusion and preference is not supported by 
the record and is based upon considerations which are alien to the Com- 


munications Act. 


= Intervenor ABC also singled out Channel 3 from the alternatives proposed. 

(R. 148) See note 2, supra. As a matter of fact, in opposition pleadings filed by 
ABC and Penn Traffic Company to Penn State's proposal for a reserved C el 
3, both counterproposed that Channel 8, which necessitated a shift by WGAL-TV, 
Lancaster, Pennsylvania to a UHF channel or to another VHF channel, should be 
reserved at State College. (R. 1003-1004; 1016-1017) This proposal was| un- 
acceptable to Penn State (R. 1029-1030), involving as it did antecedent proceedings 
to shift WGAL-TV. 


? 
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There is no doubt that the chief beneficiary has been the ABC net- 
work, Intervenor herein, both here and in the companion proceedings in 
Grand Rapids and Rochester. The ABC network had urged the allocation 
of a third competitive network channel at Johnstown (see notes 1 and 2, 
Supra), and the Commission, without analysis, accepted its arguments. 


The Commission's decision speaks only in terms of an additional VHF 
outlet in two-station markets, but it is clear from Chairman Minow's 
concurring statements and from the Commission's language in companion 
decisions, that it has in mind a third competitive commercial network 
service for major markets. Thus, in its proposal, released on the same 
date, for Expanded Use of UHF Channels, 21 RR 1711, 1715, it charac- 
terized its disposition of the short-spaced proceeding as "the provision of 
the third competitive television outlet in some of the largest two station 
markets". In the Rochester decision, supra, 21 RR 1748a, 1752, it clari- 
fied that the "demonstrated economics of intermixed service" requires 
preference for "a third full network program service" to a non-commercial 
educational service. And, in the Grand Rapids decision, supra, 21 RR 1737, 
1744, the Commission articulated its rationale of competition. 

Commercial television stations are in sharp competition with 

each other; their very existence depends on attracting an 

adequate share of the audience in a particular market as com- 

pared to other commercial stations. It is this competitive 

situation which has led us, in Docket 13340, to undertake the 

provision of additional VHF assignments, even at short spac- 

ings, in order to provide a greater mmber of competitively 

comparable outlets where they are badly needed, in the major 

markets. Thereby, competitive conditions are made more 

nearly equal, the number of commercial stations which can 

exist is increased, and, because of the added competition, 

both the number and variety of services and the quality of 

programming may be expected to be increased. 

This rationale is both factually and legally untenable. Firstly, it is 
undisputed that the Johnstown-Altoona area receives the programming of 
all three major networks, through two VHF stations and one UHF station. 


In particular, the ABC programming is presently shown over all three 
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stations. (R. 876) The Commission, then, cannot ground its decision 

upon a rationale that competition is being created, for it is already present. 
Secondly, from a legal standpoint, the Commission's rationale rests upon 
twin and unacceptable premises. The Commission is saying that!full 
access to a market will strengthen the third network's commercial position, 
which, while possibly true, cannot be a determinant in Commission action. 
As this Court has emphasized, "All too often. . . [commercial broad- 
casters] appear to be chiefly interested in the revenues to be derived from 
operating their stations in the most profitable manner . . . But such con- 
siderations, though legitimate, cannot be controlling. Television and radio 
are affected with a public interest: the Nation allows its air waves to be 
used as a matter of privilege rather than of right. The interests which to- 
day are profiting so handsomely from radio and television may in| the end 
find it in their own best interest to treat their businesses primarily as a 
public trust.45 In any event, such dollar competition is utterly irrelevant 
to the assessment of relative programming needs of Johnstown and State 
College, which was the prime issue placed in dispute by the instant request 
for a VHF reservation. Moreover, the assumption that program quality 
would be improved by increased commercial competition is unsupported by 
the record, flies in the face of normal experience and is specifically refuted 
by the Commission itself. Chairman Minow's celebrated discussion of the 
"vast wasteland" of network programming 26 is but a restatement of the 
obvious to any one who has sat before a television screen and watched the 
steady procession of monotonous and identical network program offerings, 
with the network sign-off as the only clue to program differentiation. The 
Commission, in its recent Network Inquiry letter to all three networks, has 
commented on the testimony that "in recent years, network television 
schedules have lacked the ‘diversity and balance’ necessary adequately to 


ad Television Corporation of Michigan v. Federal Communications Commission, 
U.S. App. D.C. __, 294 F.2d 730, 733-34. 


a6 Minow, Address before the 39th Annual Convention of the National Asgociation 
of Broadcasters, Washington, D. C., May 9, 1961. 
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serve the tastes and needs of substantial segments of the national tele- 
vision audience" and that such "lack of diversity in programming stems 
from the operation of network program procurement practices which are 
said to result in the selection of programs principally on the basis of 
their utility as advertising vehicles for those advertisers who seek the 
largest audiences . . ." (Appendix, p. A-6). 


Where the Commission has itself voiced substantial doubts as to 


the quality of network programming}? it is inconceivable that the Com- 


mission could properly conclude, as it has here done without explanation, 
that more of such programming in the Johnstown area is to be preferred 
to the new and different and public service programming of a first edu- 
cational facility at State College. The Commission has here closed its 
eyes to a problem, where, on a broader scale, it has lifted its eyebrow 
high. Such obvious inconsistencies reach the arbitrary and capricious 
stage when the Commission can state, as it has done in the recent NTA 
case, supra, 22 RR 273, 294, that 


in a larger sense, competition may well be promoted by the 
assignment [to an educator]. For while it is true that com- 
petition for the advertising dollar is diminished in view of 
[the educator's] proposed non-commercial operation, com- 
petition for the all-important viewing audience may indeed 
be increased by the emergence of a wholly new programming 
format. Testimony of network officials and others in the 
recent Senate hearings on S. 205 (Hearings on S. 205 before 
the Communications Subcommittee of the Senate Interstate 
and Foreign Commerce Committee, 87th Cong., 1st Sess., 
pp. 20, 142-143) lends support to this possibility. In any 
event, the dimunition of competition for the advertising dol- 
lar is far outweighed by public interest benefits we have 
found above. 


While the proposed reserved Channel 3 would be located at State College, 
it would, by providing educational programs to the area between Pittsburgh 


oe No final conclusions have been reached in the Network Inquiry. The Commis- 
sion's letter invites the networks to address themselves to the problems raised at 
the Commission inquiry, scheduled to reconvene on January 9, 1962. 
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and Harrisburg, Pennsylvania, serve as a valuable complement to the 
existing commercial stations in the Johnstown area. Thus, it would pro- 
vide "competition for the all-important viewing audience" instead of the 
“competition for the advertising dollar" which the Commission's | decision 
fosters. 


Penn State does not doubt that the Commission has wide discre- 
tionary powers in allocation and policy matters. But when the Commis- 
sion, or any agency, reaches a conclusion, which on its face is completely 
beyond the realm of normal experience and which is contrary to its own 
expert knowledge, it should be compelled to set forth in clear detail the 
logical steps, supported by substantial evidence on the record as a whole, 
by which it reached its conclusion. For, as the Supreme Court has made 
clear, "If the administrative action is to be tested on the basis upon 
which it purports to rest, that basis must be set forth which such clarity 
as to be understandable. It will not do for a court to be compelled to 
guess at a theory underlying the agency's action; nor can a court be ex- 
pected to chisel that which must be precise from that which the agency 


has left vague and indecisive. . . .". Securities and Exchange Commission 
v. Chenery Corporation, 332 U.S. 194, 195-197. 


B. The Commission's decision results in an unfair, 
inefficient and unequitable distribution of television 
service among the several States and communities, 
contrary to the Act. 

Section 307 (b) commands the Commission to provide a "fair, effi- 
cient and equitable distribution of radio service" among the several States 
and communities. This section is a statement of substantive policy which 
can be exercised by the Commission through either its rule making or 


licensing power. Validity of Television Allocations, 7 RR 371, 377. It 


was through the exercise of this power ina rule making capacity that the 


Commission, in 1952, adopted its basic reservations policy. The Com- 
mission stated in its Sixth Report and Order, supra, 1 RR 91:601, 614, 
that "The very purpose of the Assignment Table is to reserve channels 
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for the communities there listed to forestall a haphazard, inefficient or 
inequitable distribution of television service in the United States." By its 
denial of the instant petition for reservation at State College, Pennsyl- 
vania, and its simultaneous preference for a third full-time commercial 
network outlet for Johnstown, Pennsylvania, as well as its companion 
actions in the Grand Rapids and Rochester proceedings, supra, the Com- 


mission has uniformly rejected all bids for a fair share of the television 


spectrum for non-commercial educational television, contrary to statutory 


mandate. 


The Commission's decision herein provides no insight into its 
reasoning process whereby competition among three like networks will 
better serve the public interest and the standard of fair, efficient and 
equitable distribution of service than a competition between commercial 
and non-commercial services. Moreover, the Commission gives no 
reasons why a third full-time commercial network service at Johnstown 
is to be preferred to a first full-time non-commercial educational service 
at State College. The Commission has, under its own policy with respect 
to Section 307 (b), established that the provision of a first broadcast outlet 
for a community is to be preferred to the provision of additional broadcast 
outlets for another community, even though that other community has a 
substantially greater population. See e.g., Lawton-Fort Sill Broadcasting 
Company, 7 RR 1216, '1233. And this Court has held that the Commission 
cannot, without more evidence before it, issue a decision other than in 
accord with its own established policy, where, prima facie, the normal 
Commission policy would come into play. In Harrell and Ashby, dba Star 


of the Plains Broadcasting Co. v. Federal Communications Commission, 
105 U.S. App. D.C. 352, 355-356, 267 F.2d 629, 632-633, this Court said, 


It is elementary that findings of basic facts must be supported 
by substantial evidence on the record as a whole. In the 
present case, the key issue for purposes of the Section 307 (b) 
proceeding was the comparative needs of the two communities. 
Under such circumstances the Commission could hardly find 
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that one community's need was greater or less than the 
others without substantial evidence of those needs. 

* * 
[T]he Commission cannot make any findings which differ- 
entiate between the two parties on those issues upon which 
there is no supporting evidence. Johnston Broadcasting 
Co. v. Federal Communications Commission, 85 U.S. App. 
D.C. 40, 46, 175 F.2d 351, 357 (1949). Quite the contrary - 
in the present case, without any more evidence, the Com- | 
mission would have had to assume that there was 'no 
material difference between the applicants' as to community 
need, Johnston Broadcasting Co. v.. Federal Communications 
Commission, supra, at 47, 175 F.2d at 358, and would there- 
fore have had to award the station to the petitioner [proposing 
first local broadcast outlet] on the basis of the Section 307 (b) 
presumption. 


Since Johnston requirements had not been satisfied, this Court remanded 


the decision to the Commission to develop additional evidence respecting 
the relative needs of the two communities involved. 


The setting of the instant proceeding is essentially no different, 
albeit at a rule making, rather than on an adjudicatory stage. Penn State 
proposed an assignment to State College, reserved to provide a unique 
type of programming, and such an assignment would permit a first VHF 
and the only television outlet for that community; commercial groups 
proposed a third additional outlet for another Pennsylvania community, 
considerably larger in size. The normal presumption of Section 307 (b), 


and it is a strong presumption,2® would favor State College, unless there 


were some overriding considerations warranting a choice of Johnstown. 
But the available evidence shows that all networks are served in Johns- 
town, and that it has an operating UHF station in addition to two VHF 
stations. If, indeed, the Section 307 (b) issue could have been considered 
close on the above facts, then there were the additional facts that/the 
Penn State petition proposed the VHF reservation at State College as the 
key link in a State-wide educational television network, and that without 
the reservation at State College, the entire State of Pennsylvania would 


18 See footnote 4, Star of the Plains, supra. 
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have only a single VHF reservation, that at Pittsburgh. It is impossible 
to say which, if any, of these various factors the Commission took into 
account in its decision, for it did not address itself in its Report and 
Order to the crucial Section 307 (b) issue involved. In this connection, 
this Court's decision in Easton Publishing Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 33, 37-38, 175 F.2d 344, 348-349, is most 
apposite, for here, as in Easton, 


We cannot tell from the findings what caused the Commis- 
sion to say that Allentown's [Johnstown's] need was greater 

. . . It may be that the Commission measured the compara- 
tive need by the comparative size of the communities. But 
difference in size does not necessarily spell a difference in 
need. It is not the court's function to fashion from the evi- 
dence the established facts, and from the facts the conclu- 
sion. The court looks at the conclusion found by the Commis- 
sion merely to see that it falls within the perimeter of reason 
drawn by the findings; and at the findings to see that they have 
support of substance in the evidence. In the case before us, 
we cannot tell why the Commission concluded that Allentown 
[Johnstown] had greater need for a new station than did 
Easton [State College] .. . Therefore, we cannot tell whether 
the conclusion of a greater need by Allentown [Johnstown] 

and the award to [Johnstown] were or were not arbitrary. 


The erroneous Section 307 (b) choice here made is further aggra- 
vated by the fact that it was not an isolated choice of third commercial 
network outlet over first non-commercial educational outlet. The same 
decisional choice was made at Grand Rapids and at Rochester on the same 
date. Such uniformity of rejection of non-commercial educational bids 
for VHF reservations, together with the Commission's pronouncement 
that it has not provided and does not presently contemplate the provision 


of additional VHF outlets for education, Grand Rapids, supra, 21 RR 1737, 


1745, labels the instant Commission action an arbitrary and capricious 
one. In the vital issue posed herein, namely, the relative need for, and 
merit of, the balance of the ABC programming not presently on view in 
Johnstown, vis-a-vis ‘the educational and cultural programming which a 


non-commercial educational station could provide, any expertise of the 
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Commission carries no great weight, if any. In any event, in such 
matters as these, "Commission expertise alone cannot support [such] 
pivotal assumption{s]", Washington Gas Light Co. v. Baker, 88 U|S. App. 
D.C, 115, 120-121, 188 F.2d 11, 16-17, cert. denied, 340 U.S. 952. With- 
out an adequate explanation by the Commission, grounded in reason and 
the Communications Act, the Commission's judgment herein must be 


reversed. 


CONCLUSION 


For the foregoing reasons, it is respectfully requested that that 


portion of the Commission's Report and Order here under review must 


be held unlawful and set aside as unsupported by substantial evidence on 


the record as a whole, and arbitrary, capricious and an abuse of 


discretion. 
Respectfully submitted, 


NORMAN E. JORGENSEN 
LOUIS SCHWARTZ 
ROBERT A. WOODS 


2011 I Street, N. W. 
Washington 6, D.C. 


Attorneys for Petitioner 


December 6, 1961 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


FCC 6171377 
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In Reply Refer to: 
820 
Mr. Leonard H. Goldenson, President 
American Broadcasting Company 
7 West 66th Street 
New York 23, N. Y. 


Dear Mr. Goldenson: 
The Commission will sit en banc in Washington, D. C. beginning 
January 9, 1962 to hear testimony and receive information and data, in 
its Program Inquiry (Docket No. 12782) from the three national television 
networks (ABC, CBS and NBC). 
| 
The Program Inquiry, which is legislative in nature, was initiated 
by the Commission's Order of February 26, 1959 and was an outgrowth 
of prior informal inquiry regarding the network television program 
process. Included in that informal] inquiry was an exhaustive interview 
with major personnel of your network on October 14, 1958. Much of 
value was accomplished in that interview and similar interviews with 
the other networks. Copies of the memorandum by Messrs. Bryant 
and Tierney of the Office of Network Study covering that series of inter- 
views has been made available to your representatives and will be useful 


to you in preparing your testimony. 


On April 7, 1959, a meeting was held in the Office of the Chief of 
the Commission's Broadcast Bureau, among counsel for the three national 
television networks and representatives of the Broadcast Bureau.) At that 
time, the network counsel were informed that it was the Commission's 


plan to hear testimony from each of the principal components of the 


broadcast industry as to the part they play and the responsibility they 


A-2 


assume in the television network program selection process; to make 

a public record of that testimony together with documentary evidence 

and other pertinent data and to afford the networks an opportunity, at 

the conclusion of the Inquiry---with the public record available to them 
---to comment on the record; and to provide such additional information 
by way of documents and oral testimony as might be required to complete 
a comprehensive and objective picture of the television network program 


selection process. 


In May 1929, the chief legal officers of each of the television net- 
works appeared in the Inquiry and provided preliminary information and 
data of a more or less formal nature. Those appearances are covered in 
Volume III at pages 331 through 385 of the transcript and exhibits numbered 
86 through 96. 


Later the Commission, by its Supplemental Order dated November 


10, 1959, enlarged the scope of the hearing to include, among other things, 
the general subject of responsibility for broadcast matter. As a result of 
that Order, the so-called en banc phase of the Commission's Inquiry was 
instituted on December 7, 1959, and continued from time to time through 
March 1, 1960. Approximately 100 persons representing national groups, 
the churches, university people and others including a number of repre- 
sentatives of the industry appeared and gave their views with regard to 
the many matters within the scope of the Commission's Orders. As you 
will recall, as part of the en banc phase of the Inquiry, the chief executives 
of the three networks, including yourself, appeared and testified in some 
detail with regard to overall network policies and practices in the produc- 
tion, selection, marketing and exhibition of television programs. The 
testimony of your network is included in the transcript at pages 3678 
through 3775, Volume 27, dated February 1, 1960. 


At the outset, the representatives of each of the networks stated 
that they would follow the record of the public hearings, and that each 
network would be prepared to appear at the conclusion of the Inquiry. 
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In the hearings to begin on January 9, 1962, among other things, we shall 
afford your company the opportunity to testify fully with regard to the 
many matters raised in the record by representatives of other groups 
within the industry and to provide such other testimony, information and 
data relevant to the Inquiry which may be of assistance to the Commission, 
the Congress, the public and other components of the industry in gaining 

a full understanding of the many factors involved in the television net- 


work program process. 


On October 20, 1961, representatives of all three national television 
networks met with counsel for the Commission and other members of our 
staff in Washington, D. C. Counsel for the Commission outlined a number 
of areas in which substantial questions have been raised in the record to 
date which appear to require explanation and clarification by each of the 
networks. These will be briefly alluded to below. However, I should like 
to add that it is not our intention to restrict the testimony and other in- 
formation to be presented by your network in this Inquiry to those areas 
indicated by our counsel. As we have stated to the advertising agency 
executives, the television film producers, the talent agencies, the! guilds, 
the writers, producers, directors and the sponsors---all of whom, as 
you know, have appeared and given public testimony with regard to the 
part they play in the television program process---we consider this a 
joint effort on the part of both the Commission and the industry to create 
as full and fair a record with regard to the matters under inquiryjas is 
practically feasible. Therefore, we hope and expect that the networks 
will approach their final appearance in the Inquiry in this spirit. | 


As a result of this Inquiry, a 350-page Interim Report (Responsibility 
for Broadcast Matter) was submitted to the Commission by the Office of 
Network Study in June 1960 and was later made public by the Commission 
in July 1960, at the same time as the Commission's Statement of Policy 
with regard to licensee responsibility. As was pointed out to yout rep- 
resentatives in Washington, that Interim Report summarizes much of 


A-4 


the testimony taken in the Commission's Inquiry to that date and raises 
questions with regardito network operations which are material to the 
Inquiry. Also, we have provided your counsel with copies of a digest of 
the testimony to that point. 


As stated earlier, your familiarity with the record of the public 
proceedings to date will be assumed and network representatives should 
be prepared to answer questions based thereon, However, the particular 
areas which appear to require explanation and clarification by the net- 
works, and which were discussed by counsel for the networks and the 
Commission on October 20, are as follows: 


1. Network "control" of programming 


The record of the Inquiry indicates that there has been a marked 
trend toward the acquisition by networks of financial interest in the pro- 
grams which they place in their schedules. We have asked each of the 
networks to provide us with information in exhibit form for the past four 


broadcast seasons in this regard. 


After discussion among counsel for the networks and the counsel 
for the Commission, a proposed chart has been submitted which will 
provide such information. (Reference is made to a letter dated Novem- 
ber 2, 1961, from Thomas K. Fisher, Vice President and General Counsel 
of CBS, Inc., to Ashbrook P. Bryant, counsel for the Commission.) It is 
our understanding that the information will be submitted in two charts, 
as outlined in the attachment to Fisher's letter---one for inclusion in 
the public record of the Inquiry, and one for inclusion in the non-public 
record. The reason for the two charts is as follows: Your network 
counsel have stated that publicly to disclose the financial details neces- 
sary for a complete understanding of the network financial interests in 
programming would involve public disclosure of information which would 
seriously affect the competitive and business interests of the networks. 


As you know, it has been the Commission's policy throughout this Inquiry, 


not to require the disclosure of detailed financial information over a claim 
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of irreparable competitive damage, unless the Commission decides 
that such disclosure is required to accomplish its purpose. In this 
instance, the Commission's purposes can be served by the procedure 
outlined above. 


In this area, in addition to the information supplied in exhibit form, 
it will be necessary for Commission counsel to examine appropriate 
representatives of your organization with regard to your policies and 
practices as to financial interest in and control of programs. | 


| 
In this connection I might point out that the record of the Inquiry, 
especially the hearings involving the Hollywood film producers, contains 
statements that, over the past several broadcast seasons, the networks 
have consistently sought to acquire financial interests of various kinds 
in the programs which are exhibited on their networks. It was further 
asserted that in the bargaining process between the networks and pro- 
ducers, the networks continually attempt to acquire financial participation 


| 
in profits derived from such programs and additional rights, such as 


syndication, distribution in syndication, merchandising, foreign sales, etc. 


2. Relations between the networks and talent agents acting as 
producers or packagers of network programming 
There is much testimony in the record with regard to the function- 
ing in the television program process of companies who act as both agents 
for talent and either produce, package or represent packagers of television 
programming. No attempt will be made here to set out the detail of that 
testimony. The matter has been discussed between counsel for the Com- 
mission and counsel for the networks. We believe it to be important to 
the Inquiry that the function of these concerns and their relationships to 
the networks in the production, selection and scheduling of programs be 
thoroughly explored. We intend to question the appropriate network 
representatives in some detail in this regard. 


3. Program Selection 


As you will recall, in the en banc phase of the Inquiry the chief 
executive of each network described in some detail its policies governing 
program choice and scheduling. Each network, in slightly different terms, 
stated that its policies, among other things, are designed to provide an 
overall program schedule which seeks to serve, in due proportion, the 
diverse tastes and interests of the various substantial segments which 
compose the national television audience. As you doubtless know, there 
has been much testimony in our Inquiry from persons engaged in television 
programming in various capacities that, in recent years, network television 
schedules have lacked the "diversity and balance" necessary adequately to 
serve the tastes and needs of substantial segments of the national television 
audience. For instance, as one example among several, there is testimony 
in the record that networks have not provided adequate programs designed 
to serve the needs and interests of children. 


Several such persons testified that this lack of diversity in program- 
ming stems from the operation of network program procurement practices 
which are said to result in the selection of programs principally on the 
basis of their utility as advertising vehicles for those advertisers who 
seek the largest audience. Doubtless you will wish to address yourselves 
to this subject. In addition, we shall ask you to describe in detail the 
operational mechanics and day-to-day implementation of your policies 
in this regard and their results in terms of program service. 


4. News and public affairs programming 


We will expect the networks to describe in some detail the operation 


of their policies and practices in this area, and the result in terms of 
production and scheduling of such programs. It is important that the 
networks address themselves to these matters in as much detail as pos- 
sible, and include a discussion of public acceptance and "clearance" of 
such programs. 
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5. Ratings and audience measurement methods 


| 
The record contains much testimony with regard to the use|of rat- 


ings and other means of determining size of audience with regard to tele- 
vision programming. As you know, there has been continuing interest in 
this subject in Congress and elsewhere. While the Commission obviously 
cannot and should not seek to prescribe or advise the networks with re- 
gard to the details of their commercial operations, it is important for us 
thoroughly to understand the use made by the networks of such information 
in selecting their programs and the effect of such use on the ultimate 
composition of the schedules. 


6. Censorship of programs by sponsors 


Throughout the record there is an abundance of testimony with 
regard to the policies and practices of sponsors in the selection of the 
programs which they wish to sponsor and the editing or censorship of 
the subject matter, scripts, casting, etc. of programs or episodes| of 


programs before they are "aired", 


As this is a matter which appears directly to effect your stated 


policies as to responsibility for the form and content of your programs 
and program schedules, we believe it is a matter that should be fully 


explored at the Commission's sessions. | 
| 


7. Licensee-affiliate participation in the program process | 


In the en banc hearing, there was some testimony by the networks 
with regard to network affiliate relationships concerned with the selection 
and content of such programs. We shall ask each of the networks to 
describe, in as much detail as possible, its policies, practices and 
mechanics of consultation with affiliates as to the choice and scheduling 
of network programming, and the opportunity afforded affiliates to 
exercise informed judgments, prior to exhibition, as to the subject 
matter and content of network programs. 


8. Agenda and witnesses 


As your counsel has been informed, you may have some latitude as 
to the form and manner in which your evidence and other information is 
presented to the Commission. You may, if you wish, prepare and present 
written testimony covering the points suggested in this letter and such 
other matter relevant to the Inquiry as you may elect. This may take 
the form of an overall statement to be read into the record by an appro- 
priate official of your company; or a series of statements covering 
particular areas, to be read into the record by the official of your com- 
pany most directly concerned with the matter covered by each such 
statement. It is our view that the conduct of the proceedings will be 
expedited by the presentation of written statements. However, if you 
conclude that oral testimony will enable you better to present the matter 
required of you in these proceedings, you may do so. 


The Commissioners and Commission counsel will wish to inter- 


rogate appropriate officials of your company with regard to the various 


matters within the scope of the Inquiry. For this purpose you should have 


available the responsible persons best qualified to speak for your com- 
pany with regard to its policies and practices in the following areas: 


(a) Overall program selection, production and procurement 
policies; 


(b) Negotiations with program suppliers and others in the 
production, selection and procurement of programs; 


(c) Scheduling of programs; 


(d) The mechanics and practices involved in the determination 
in accordance with your stated policies, of the composition 
of your program schedules in terms of service to the sig- 
nificant groups which comprise the audience for various 
types and kinds of (i) entertainment programs; (ii) news, 
public affairs and other non-entertainment programs; 


? 


Continuity acceptance or similar functions; 


Relations with advertisers or advertising agencies with 
regard to the type, form and content of programs; 
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(g) Relations with talent agencies and packagers with 
regard to the procurement and exhibition of programs; 


(h) Consultation with affiliates (i) with regard to overall 
selection and scheduling of programs, and (ii) the ad- 
ministrative mechanics and operational procedures to | 
inform affiliates as to subject matter and content of 
programs or episodes or program series in advance 
of exhibition; 


(i) The production, selection, scheduling and exhibition of 
news and public affairs programs; 


(j) The production, selection, scheduling and exhibition of 
programs designed for children. 


9. Procedure and conduct of the proceedings 


Your witnesses may, of course, be accompanied and advised by 
counsel. Counsel for a witness may not interrogate that witness or other 
witnesses and may not directly participate in the proceeding unless per- 
mission so to do is granted by the Commission with regard to a particular 
matter. As was the procedure in the previous en banc phase of this 
Inquiry, counsel for the Commission, and the Commissioners also, will 
be afforded the opportunity to question witnesses with regard to matter 
relevant to the Inquiry. In the event a witness brings a prepared state- 
ment, he will be permitted to read that statement prior to being questioned. 


The proceedings will be convened at 10:00 a.m. on Tuesday, January 
9, 1962, at the Commission's Offices in Washington, D. C. Fifteen copies 
of all prepared statements of testimony, exhibits and other written ma- 
| 


terial proposed to be offered for inclusion in the record should be filed 


with the Secretary of the Commission not later than the close of business 
| 


on January 2, 1962. An additional five copies of all such statements, 
exhibits and other written material should be served on the same day on 
the Commission counsel, Ashbrook P. Bryant, Chief of the Office of Net- 
work Study, Room 6304, New Post Office Building, Washington, D.|C. 
Also, at the same time, both the Secretary of the Commission and| Com- 
mission counsel should be informed as to name, title and general duties 


of all witnesses you propose to produce as required by paragraph 8 of 
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this letter. The Commission may, of course, require the attendance of 
additional witnesses from your company as it may deem necessary to the 
proper conduct of the proceedings. 


If you have any questions with regard to any matter contained in 


this letter or any other matter concerning appearance of your company 


in these proceedings, you may, of course, consult with Commission 


counsel, or with me. 


BY DIRECTION OF THE COMMISSION 


Newton N. Minow 
Chairman 


BRIEF FOR RESPONDENTS 


IN. THE UNITED: STATES. COURT. OF APPEALS 
FOR THE DISTRICT:OF COLUMBIA -CIRCUIT 


No. 16,593 


THE PENNSYLVANIA STATE UNIVERSITY, 
Petitioner, 
Vv. 


UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, 
Respondents, 


AMERICAN BROADCASTING =. PARAMOUNT THEATRES, INC-~, 
Intervenor 


RIVOLI REALTY COMPANY, 
Intervenor. 


ON- PETITION FOR REVIEW OF A REPORT AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


LEE LOEVINGER, MAX D., PAGLIN, 
Assistant Attorney General, General Counsel, 


RICHARD A. SOLOMON, DANIEL: R. -OHLBAUM, 
Attorney. Assistant General Counsel, 


Department of Justice RUTH V. REEL, 
Washington 25, D: C. Counsel, 


HERMAN I. <BRANSE, 
Counsel, 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Ge Gs Wish ef ccinathe Cheuk 


FILED. JAN 181962 


Soph Meizall 


STATEMENT OF QUESTIONS PRESENTED 

The question presented as stipulated by the parties 

in a prehearing stipulation approved by Order of this Court 
dated November 13, 1961 is as follows: 


Whether the Federal Communications 
Commission properly refused to 
allocate and reserve Channel 3 at 
State College, Pennsylvania, for 
non-commercial educational use. 


Counsel for petitioner believes that this case 
* 


additionally presents the following issue: 


Whether the Federal Communications 
Commission properly concluded that 

a third full-time network commercial 
facility at Johnstown, Pennsylvania. 

was to be preferred to a first full- 
time non-commercial educational 

facility at State College, Pennsylvania. 


*/ Counsel for respondents and intervenors reserved the 
right to argue that the additional issue specified by the 
petitioner is not properly before the Court. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,593 


THE PENNSYLVANIA STATE UNIVERSITY, 
Petitioner, 
Vv. 
UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, 
Respondents, 


AMERICAN BROADCASTING - PARAMOUNT THEATRES, INC., 
Intervenor 


RIVOLI REALTY COMPANY, 
Intervenor. 


ON PETITION FOR REVIEW OF A REPORT AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 

It is believed that a somewhat fuller statement o 

the proceedings before the Commission than that containe 
in Petitioner's Statement will be helpful to the Court, 

This is a petition for review filed under Section 


402 (a) of the Communications Act of 1934, as amended, 4/7 


U.S.C. 402 (a), and the Judicial Review Act of 1950, 5 U.S.C. 


1031, et seq. Petitioner seeks review of that portion of a 
Report and Order of the Federal Communications Commission, 


released August 3, 1961, which dismissed petitioner’s petition 


re ae 

for rule making proceedings to amend the television Table of 
Assignments in Section 3.606 of the Commission's Rules by 
adding VHF Channel'3 to State College, Pennsylvania, and by 
reserving the channel for educational use. The Commission 
determined that this proposal was violative of Section 3.610 
of its Rules, providing for minimum mileage separations 
between co-channel'assignments, and that it would not serve 
the public interest to grant a waiver of the rule. The back- 


ground of this matter is as follows: 


A. Background 


On April 14, 1952, in its Sixth Report and Order, 17 
1/ 
F.R. 3905; Vol. 1, Part 3 Pike & Fischer, R.R. 91:599, the 


Commission adoptedia new Table of Assignments for VHF (very 
high frequency) and UHF (ultra high frequency) television 
channels throughout the United States. This Table of Assign- 
ments was based upon a system of minimum mileage separations 
which, together with the power and antenna height limita- 
tions of the rules, established the nature and extent of the 
protection from electrical interference to be accorded to 
television stations (Sixth Report, par. 103). In determining 
what minimum co-channel separations were in the public 
interest, the Commission recognized that "reductions in 

Grade B service resulting from reduced separations deprive 
rural areas and the less sparsely settled areas of television 
1/ In view of the number of references, citations to the Sixth 
Report and Order in the remainder of this brief will be by 


paragraph number, ‘i.e., "Sixth Report, par.” without repeating 
the Federal Register and Pike & Fischer references. 


Begs ts 


service” and that to "the extent we do this in the VHF, 


we 


lose one of the benefits of that portion of the spectrum, 


the wide area coverage possible" (Sixth Report, par. 11 
However, it concluded that narrower spacings were warra 
in the more densely populated sections of the country.w 
because of the greater concentration of cities and the 
quent overlapping of service contours of stations on di 
channels, lower minimum spacings would not tend to depr 
persons within a co-channel interference area of all te 
Viatou service (Sixth Report, pars. 110, 111, 115-117). 

With respect to the VHF channels, the Commission 
divided the country into three zones, with minimum spac 


requirements as follows: Zone I, 170 miles; Zone II, 19 


2/ 
Zone III, 220 miles (Sixth Report, pars. 120-125). J 


rejected proposals to permit co-channel assignments at 
than these minimum spacings as contrary to the basic cq 
of the Assignment Table that each station be afforded " 
widest coverage possible consistent with the efficient 
zation of the spectrum and the satisfaction of the need 
the various cities and communities” (Sixth Report, pars 
133-140). 

In its Sixth Report the Commission also decided 
assign both VHF and UHF channels to most communities, 4 


all existing stations were on VHF channels, and eeeien 


1). 
nted 
here, 
lconse- 
fferent 
ive 


le- 


ing 

O miles; 
t 

less 
ncept 
the 
utili- 

s of 


. 109, 


to 
lthough 


rs 


then available could receive only VHF signals. The Commission 


2/ Section 3.610(b) of the Rules, 47 CFR 3.610(b). Sta 
College, Pennsylvania, the community involved in this 
proceeding, is located in Zone I. 


te 


rey et 
“intermixed” the channels to provide for the fullest potential 
use of both VHF and UHF, and with the expectation that "the 


UHF band [would] be fully utilized and that UHF stations 


[would] eventually icompete on a favorable basis with stations 


in the VHF” band (Sixth Report, par. 197). The Commission 
stated (ibid.): "In many cases UHF will carry the complete 
burden of providing television service, while in other areas 
it will be essential for providing competitive service.” 
By 1955, however, it was becoming clear that the UHF channels 
were not being used extensively to provide the expected 
service to the public, particularly where intermixed with 
VHF channels. On November 10, 1955, the Commission instituted 
a general rule making proceeding to consider possible solu- 
tions to the problem on a broad nationwide basis (Notice of 
Proposed Rule Making in Docket No. 11532, 20 F.R. 8501). 

In its Second Report on Deintermixture of June 26, 
1956, (21 F.R. 5958, 13 Pike & Fischer, R.R. 1571), which 
terminated the proceedings in Docket No. 11532, the Commis-— 
sion concluded that the disparity between UHF and VHF channels 
was such that whereas a UHF channel could provide the viewing 
public with satisfactory service, direct competition by VHF 
channels either foreclosed successful UHF operation or 
seriously jeopardized its continuance (13 Pike & Fischer, 
R.R. at 1574). It accordingly evaluated various proposals 
before it to determine the course which would offer the best 
possibilities for both the immediate and long range expansion 


of the nation's television service, keeping in mind "the 


2.5) es 


paramount need for more competitive services" (ibid.) 


The Commission at that time rejected proposals that 


| 
it make additional VHF assignments at substandard spacings 
. | 


| 
as contrary to its long range objectives, stating (13 Pike 


& Fischer R.R. at 1575): 
[We] do not believe that the creation of 
numerous small VHF stations with very limited 
service areas would further the objectives of 
Our nationwide television system, Similar 
proposals were submitted to the Commission 
when the present television allocation plan 
was under consideration, They were rejected, 
for reasons set out in the Sixth Report and 
Order (paragraphs 136 et seq.). In our 
opinion, those reasons remain essentially 
valid today. There is little likelihood, 
moreover, that even with the maximum possible 
utilization of VHF “squeeze-ins" assignments 
could be made available in sufficient 
numbers to accomodate the maximum number of 
television stations for which it may be 
expected there will eventually be economic 
support in the United States. Yet it is 
clear that the widespread use of new VHF 
assignments at sub-standard spacings would 
discourage the building of additional UHF 
stations, and in many instances would reduce 
the opportunities for successful operation 
of UHF stations now on the air, 


The Commission concluded that expansion of the nation's 
television service was dependent upon discovering some |effec- 
tive way to use the 70 UHF channels and that a long range 
program of shifting all commercial television to the UHF 
portion of the spectrum might be the best solution to the 
problem (13 Pike & Fischer R.R. at 1577-1579). While deter- 
mining that nationwide deintermixture was not then a feasible 
solution, it decided, pending further study, to take interim 


action to alleviate the competitive situation in a limited 


a 6ne 
number of individual areas, and it simultaneously instituted 
rule making proceedings to “deintermix” thirteen communities 


(13 Pike & Fischer R.R. at 1581-1582). 


In a Memorandum Opinion and Order released on 


December 26, 1956, 13 Pike & Fischer, R.R. 1598, the Commis- 
sion denied a petition for reconsideration which requested 
that short spacings be authorized as an interim measure. The 
Commission held that the petitioner had failed to demonstrate 
that the public interest would then be served by the addition 
of substandard spaced assignments either as an interim or a 


long-range proposal. 


3/ 
While the deintermixture proceedings were in process, 


the Commission guided the establishment of the Television 
Allocation Study Organization (incorporating representatives 
of broadcast stations, both UHF and VHF, the national net- 
works, the electronic manufacturing industry, and the educa- 


tional broadcasters) and cooperated fully in its technical 


3/ In several of these deintermixture proceedings the Commis- 
sion issued orders to make the area involved all UHF. See, 
e.g-, Springfield, Illinois (22 F.C.C. 318, affirmed Sangamon 
Valley Television Corp. v. United States, 103 U.S. App. D.C. 
113, 255 F.2d 191, cert. granted and remanded on other grounds 
358 U.S. 49); Peoria, Illinois (22 F.C.C. 342, affirmed WIRL 
Television Company v. United States, 102 U.S. App. D.C. 341, 
253 F.2d 863, cert. granted and remanded on other grounds 358 
US 51); Hatfield, Indiana (22 F.C.C. 382, affirmed Qwensboro 
On The Air, Inc. v. United States, 104 U.S. App. D.C. 391, 
262 F.2d 702, cert. denied 360 U.S. 911); Fresno, California 
(19 Pike & Fischer, R.R. 1581); Bakersfield, California (21 
Pike & Fischer, R.R. 1549, now pending before this Court in 
Marietta Broadcasting, Inc. v. Federal Communications Commis- 
sion, Case Nos. 16,684 and 16,685). The Commission has also 
denied petitions for rulemaking to add a VHF assignment in 
predominantly UHF areas. Elmira, New York, and Williamsport, 
Pennsylvania (20 Pike & Fischer, R.R. 1653). 


cee (ae 
studies of UHF allocation and equipment problems. Foll 
a comprehensive report issued by TASO on March 16, 1959 
the Commission requested and received a two million dol 
appropriation from Congress in June 1960 to conduct an 
imental UHF operation in New York City to test the tech 


feasibility of UHF transmissions in large cities where 


5/ 
buildings create special propagation problems. It al 


recognized the importance of taking effective steps to 


icate the root problem of receiver incompatibility, and 


exper- 
nical 


itall 


requested Congress to enact legislation giving it authority 


to prescribe standards for television receivers shipped 
interstate or foreign commerce (21 Pike & Fischer, R.R. 
1713). Several bills on this subject have been introdu 
in Congress and are now peenene 

On August 3, 1961, the Commission instituted ar 
making proceeding designed to foster the expanded use o 


television channels (Notice of Proposed Rule Making in 


No. 14229, 26 F.R. 7282, 21 Pike & Fischer, R.R. 1711). 


stated (21 R.R. at 1712) that for the present its effor 


towards achieving a nationwide competitive television s 


must be concentrated upon expanded use of the available 


4/ Engineering Aspects of Television Alloations, Report 
the Television Allocations Study Organization to the Fe 
Communications Commission, 


5/ Public Law 86-626, 74 Stat. 429. 
6/ Each of the following was introduced in the 87th Con 


lst Session: S. 2109; H.R. 8031; H.R. 9267; H.R. 9277; 
H.R. 9291; H.R. 9293; H.R. 9322. 


in 
1711, 


ced 


ule 

f UHF 

Docket 
It 

ts 

ystem 

but 


of 
deral 
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unused UHF channels in combination with the now virtually 


7/ 
saturated 12 VHF channels. Accordingly, the Commission 


proposed a multi-pronged program to lower the barriers which 
have stood in the way of UHF broadcasting. In summary, the 
program consists of (21 R.R. at 1713-1714): 


1. Recognition and acceptance of the principle 
that the UHF part of the spectrum is indis- 
pensable to the achievement of a nationwide, 
fully competitive service; 


Encouragement of the use of UHF facilities 
through an expanded program of deintermixture; 


The interim assignment of additional VHF 
frequencies at substandard spacings to the 
most pressing cases of need for early compet-— 
itive outlets in the major markets where 
there are already two VHF stations and where 
the addition of a third VHF station would 

not impinge significantly upon existing UHF 
service; 


Relaxation of some of the technical require- 
ments for UHF broadcasting; 


Permission to VHF stations to operate 
parallel UHF outlets in the same community 
under waivers of the duopoly rule; 


Elimination of the table of UHF channel 
assignments and the substitution in its place 
of an assignment system under which anyone 
desiring to build a station in a particular 
community may apply for the lowest locally 
available UHF channel without antecedent 
rulemaking; 


Elimination of comparative hearings for UHF 
channels, so that a qualified applicant will 


7/ The Commission's decision to facilitate fuller utiliza- 
tion of the UHF channels was based in part on an announcement 
by the Department of Defense and the Office of Civil Defense 
Mobilization that a Commission proposal to use for television 
certain VHF channels now used by Government services would 
not only involve excessive costs, but would unduly disrupt 
defense activities. Public Notice-B, 92830, August 19, 1960. 


a9). 


be granted any channel for which he has 
been the first applicant; and 


Employment of UHF translators as the 
preferred means of bringing televisio / 
service to any remaining white areas.— 


On August 3, 1961, the Commission also issued eight 
notices of proposed rulemaking to deintermix various areas 


9 
by making them all var .2/ 


B. The Order On Appeal 
| 
On January 7, 1960, in Docket No. 13340, the Commis- 


sion instituted rule making proceedings to (1) explore the 
present advisability of authorizing waivers of the minimum 
television station separation requirements, and (2) to 


consider revisions of the rules and standards for cal¢ulating 
10/ 
the service areas of television broadcast stations (R, 1-23). 


| 
At that time, a number of alternative proposals looking toward 
development of an adequate, nationwide, competitive television 


system were under consideration (see supra, pp. 4847). 
| 
Sa | 
8/ As in the case of the Sixth Report, the Commission 
considered problems peculiar to educational television. The 
Commission proposed: 1) to earmark sufficient additional UHF 
channels to provide for educational needs, taking into account 
an updated assessment study of those needs now being real 
taken by educators; and 2) to continue the practice of ear- 
marking "pooled" channels for educators for an indefinite 
period, while limiting the same practice for commercial app- 
licants to a three year period. A “pooled” channel igs a 
channel which has. not been applied for but which is locally 
available. (21 Pike & Fischer, R.R. 1711 at 1714, 1716-1717). 


9/ Docket No. 14239, 26 F.R. 7296; Docket No. 14240, 26 F.R. 
7297; Docket No. 14241, 26 F.R. 7297; Docket No. 14242, 26 

F.R. 7297; Docket No. 14243, 26 F.R. 7298: Docket No. |14244, 
26 F.R. 7298; Docket No. 14245, 26 F.R. 7298; and Docket No. 
14246, 26 F.R. 7299. 


10/ No issue is presented in this case concerning the/question 
of revision of the rules relating to service areas. 


- 10 - 
However, the Commission realized that a protracted period 
would be required to carry out any basic revision of tele- 
vision allocations, and believed that, in the interim, action 
was clearly required to provide relief from "the pressing 
scarcities of channel assignments needed to provide at least 
three competitive services in the major markets" (R. 1). 
For this reason, it decided to give consideration to a waiver 
of the minimum co-channel separation requirements for VHF 
stations. With reference to such waivers, the Commission 
stated (R. 1-2): 


Recognition was also given to the near 
exhaustion of possibilities for making 
VHF assignments in such markets which 
would meet the minimum separation 
requirements which were established in 
the Rules in 1952, and have been adhered 
to since that time, with negligible 
exceptions. The Commission continues 

to regard the standard minimum separa-— 
tions as a necessary and important 
factor governing the utilization of 
television channels generally under the 
existing nation-wide allocations scheme. 
Owing, however, to the urgency of 
relieving serious shortages, the Commis- 
sion announced that it will consider in 
appropriate cases, limited and specific 
exceptions to the existing minimum co- 
channel separation requirements. 


On August 3, 1961, concurrently with the actions 
described supra, pp. 7-9, the Commission released its Report 
and Order in Docket No. 13340 (R. 807-824). The Commission 
determined that it! would not serve the public interest to 


reduce the channel! separations provided for in Section 3.610 


of the Rules, which would remain generally applicable (R.808, 


810); but decided to grant waivers of the rule in ten major 


markets where the operation of two VHF stations effectively 


- ll - 
foreclosed the establishment of UHF service, while leav 
large numbers of people inadequately served, and where 
addition of a third VHF service would not jeopardize ex 


UHF operations in other communities (R. 808, 809). It 


ing 
the 


isting 


concluded that short spaced VHF assignments are justifiable 


at this stage "only where there is the most pressing ur 


gency 


for the addition of a third service in major markets"|(R. 808). 


The Commission stated (R. 808) that it had made 
judgment after a "painstaking evaluation of forceful ar 


ments in behalf of a much wider use of short spaced VHF 


this 


gu- 


assignments." Emphasizing that increased use of the UHF fre- 


quencies was essential to achieve an adequate national 
vision system and that its decision in this proceeding 
harmonize with the steps it is Proposed to take to fost 
the expansion of UHF broadcasting” in Docket No. 14229 
pp. 7-9), the Commission said that substandard VHF spalc 
were to be regarded as "an interim measure, which whil 
may produce quicker local remedies than through the us 
UHF, is justifiable only insofar as it does not add to 
burdens which already beset UHF operation and which it 
our determined purpose to relieve wherever and however 
possible" (R. 807). It further pointed out the danger 
deteriorating VHF service through widespread use of sh 
spaced assignments (R. 808). The Commission summed up 
basic issue as follows (ibid.): 

The basic issue is clear. Either the major 


stress henceforward will be placed upon an 
evolving UHF service, or the industry and the 


tele- 


"must 


er 


(supra, 


ings 
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public will continue to face the prospect 
of a television service severely hampered 
by inadequate numbers of operating outlets 
in many cities where there is need and 
demand for added stations. In these circum- 
stances we think there is undoubted warrant 
for confining the expanded use of VHF 
frequencies to those relatively few cases 
where the urgency for quick relief is so 
great that it clearly outweighs the 
preferred course of directing further 
expansion into the UHF band. 


The Commission also rejected the alternative of opening 
the way to the processing of petitions for short spaced assign- 
ments wherever they might be sought (R. 808). Instead it 
specified the criteria to be met for consideration of a 
waiver of Section 3.610 of the Rules and selected those cities 
which met the requirements (R. 809). The criteria prescribed 
were as follows (R. 809): 

1. That the market selected be included within 

the 75 major television markets of the 
country. 


That two VHF stations are already in opera- 
tion in the market area. 


That there be minimal dislocation to 
existing stations. 


That the proposed assignment not have 
significant adverse effect on UHF stations 
assigned to other cities. 


That the potential gains in service from 
the new assignment outweigh the potential 
service areas lost. 


That no assignments are made at less than 
120 miles co-channel and 40 miles adjacent 
channel, 


That the new assignments conform with inter- 
national agreements. 


=. 13. x 
The Commission selected ten cities as meeting this standard 
and instituted rule making proceedings to consider short 
spaced assignments in these areas (R. 813; 26 F.R. 7293-7296). 
The Commission's Report and Order in Docket No, 13340 
also dismissed ten (and parts of another) petitions for rule- 
making to add short spaced VHF assignments at other Places, 
on .the ground that such petitions were inconsistent with its 
decision and the above criteria (R.814). One of the petitions 


dismissed was a Petition for Rule Making filed by petitioner 


Pennsylvania State University on December 30, 1960, which 
| 


requested the short spaced assignment of VHF Channel 3 to 
State College, Pennsylvania, and its reservation for educa- 
tional use (R. 979-998). At the time this petition was filed, 
the Table of Assignments in Section 3.606 of the Rules 
assigned State College (a community of 22,400 persons jand the 
site of Pennsylvania State University) UHF Channel 48, which 
was reserved for educational use. Effective March 17, 1961, 
the Commission had substituted UHF Channel 69 for Channel 48, 
but continued the educational reservation (UHF Assignments 

in Pennsylvania, 26 F.R. 1358; 21 Pike & Fischer, R.R. 1539, 
1544). Petitioner's proposed Channel 3 assignment would 
necessitate a waiver of the minimum mileage separation 
requirements of Section 3.610 (b) of the Rules because of 
existing co-channel assignments at Philadelphia, Pennsylvania, 
and at Harrisonburg, Virginia, which are, respectively, 157 


and 163 miles from State College (R. 980, 981, 996). | 


- 14 - 

Oppositions to petitioner's substandard proposal were 
filed by a number of ee including Penn Traffic 
Company (R. 1012-1018), which had petitioned the Commission 
for rulemaking to assign Channel 3 or, in the alternative, 


Channel 8, to the Johnstown-Altoona area of Pennsylvania 


12/ 
(R. 873-899). On February 15, 1961, Rivoli Realty Company, 


the permittee of a UHF station at Johnstown, Pennsylvania, 
also filed a Petition for Rule Making to add Channel 3 to 
Johnstown, noting that its proposed assignment was in conflict 
with that requested by Pennsylvania State University 
(R. 1054-1057). 

In its Report and Order of August 3, 1961, in 
Docket No. 13340, which dismissed the Pennsylvania State 
University petition'for failure to meet the criteria for 
waiver of the minimum separation requirements, the Commission 
selected Johnstown, Pennsylvania, as one of the exceptional 
places where a waiver was justified (R. 809). It. simul- 
taneously issued a Notice of Proposed Rule Making in Docket 
No. 14232, inviting comments upon the proposed assignment of 
Channel 8 at Johnstown at short spacing (R. 825-826). The 
notice further stated that the Commission would consider a 
counterproposal to assign Channel 3 to this area at short 
spacing (R. 826). 
T1/ Oppositions were filed by American Broadcasting Company 
(R. 999-1005), Association of Maximum Service Telecasters, 
Inc. (R. 1006-1011), Shenandoah Valley Broadcastirg, Inc. 
(R. 1019-1021), and Newhouse Broadcasting Corporation 


(R. 1022-1024). 


12/ State College is located at approximately 40 miles from 
Altoona and about 70 miles from Johnstown. 
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Although petitioner did not seek reconsideration of 
the Commission's actions of August 3, 1961, various other 
parties to the proceeding filed petitions for reconsideration 
pursuant to Section 405 of the Communications Act, requesting 
waivers for alleged hardship situations (R. 1107-1247). By 
a Memorandum Opinion and Order released on December 13, 1961 


(R. 1248-1255), the Commission granted a petition to include 


New Orleans, Louisiana, among the cities for which the 


spacing requirements would be waived, but denied all other 
| 


petitions for reconsideration and requests for waiver, The 
Commission stated (R. 1249): 
| 
Maintenance of minimum spacing requirements| 
to assure the efficient use of limited VHF 
channels and to provide wide area television 
service -- at least pending development of UHF 
broadcasting -- is generally necessary to the 
effectuation of a general allocation plan. 
Except in limited and unusual circumstances, 
the Commission has firmly adhered to its 
spacing rules. Our decision in this proceeding 
should not be considered a general departure 
from the spacing requirements or an indication 
that we will look favorably on other proposals 
which suggest assignments at less than the 
minimum separations provided for in the rules. 
It represents a less than ideal but necessary | 
course of action to remedy, in this interim 
period, what we consider to be serious short- 
comings in the television allocations structure. 
We have therefore limited our proposal to 
specific major communities where it is possible 
to add a meaningful VHF operation without 
causing undue interference, where the opera- 
tion of two VHF stations effectively precludes | 
the establishment of UHF service but leaves 
large numbers of people inadequately served, 
and where the addition of new VHF stations 
will not have a palpably adverse impact upon 
existing UHF operations in other communities. 


The Commission further noted (R. 1250) that the 


"request of Pennsylvania State University disposed of|/in 
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our Report and Order released August 3, 1961 in this proceeding, 
does not, in suggesting special treatment for a particular 


local need, develop the nationwide urgency which Docket 


13340 was interimly designed to relieve.” In contrast, the 


Commission pointed iout (R. 1249), its action to alleviate 
the scarcity of VHF channels in large markets has an "impact 
beyond the particular cities involved" and “benefits the 
entire public by encouraging a greater choice of program 
fare for all stations, not only from networks but from other 


program suppliers as well.” 
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SUMMARY OF ARGUMENT 
I. The Commission's action in dismissing petitioner's 
request for rulemaking to make a short spaced VHF assignment 
at State College, Pennsylvania, is a reasonable adherence to 
the principles of efficient assignment adopted in 1952 in 


the Sixth Report and Order. The Commission has determined 


that the co-channel mileage separation requirements of, Sec- 


tion 3.610 (b) of the Rules must be generally maintained to 


| 
avoid undue prejudice to the service areas reached by 


existing VHF stations and to the Commission's long-range 
program to improve television service by increased usé of 
the UHF band. The criteria adopted by the Commission |for 
consideration of waivers of Section 3.610 (b) of the Rules, 
and its judgment that substandard VHF assignments should be 
limited to the designated major communities which met |these 
criteria, rest on appropriate public interest donseaeuss 
tions and are within the Commission's discretion. The 
Commission's refusal to grant petitioner a waiver is hased 
solely on its failure to meet the specified criteria and 
does not reflect any departure from the principles enunci- 
ated in the Sixth Report and Order. 
JI. Petitioner has no standing to challenge the 
Commission's action with respect to Johnstown, Pennsylvania. 
The dismissal of its petition for a substandard assignment 
at State College rested upon its failure to meet the ¢riteria 
specified by the Commission; it was not based upon a ¢ompar- 
ison between the needs of State College and the Johnstown- 


Altoona area. 
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ARGUMENT 


THE COMMISSION PROPERLY REFUSED TO INSTITUTE 
RULE MAKING TO ASSIGN VHF CHANNEL 3 TO STATE 
COLLEGE, PENNSYLVANIA AT LESS THAN THE MINI- 


(ae 


MUM MILEAGE SEPARATION REQUIRED BY SECTION 
o.6iC(b) OF ITS RULES. 


In dismissing petitioner's request for rulemaking to 


amend the Table of Assignments in Section 3.606(b) of the 


Rules by assigning VHF Channel 3 to the community of State 
College, Pennsylvania, the Commission followed the express 
provision of Section 3.610 of the Rules. Section 3.610(a) 
provides in pertinent part: 

Petitions to amend the Table of Assignments 

(sec. 3.606(b)) (other than those also ex- 

pressly requesting amendment of this section 

or sec. 3.609) will be dismissed and all 

applications for new television braodcast 

stations or for changes in the transmitter 

sites of existing stations will not be 

accepted for filing if they fail to comply 

with the requirements specified in para- 

graphs (b), (c) and (d) of this section. 
As set forth in the Counterstatement (supra, p. 13), the 
amendment requested by petitioner failed to comply with the 
requirement in Section 3.610(b) that co-channel assignments 
in Zone I be separated by a minimum of 170 miles. We shall 
show that the Commission's refusal to waive the rule to per- 
mit a short spaced VHF assignment at State College, was not, 
as petitioner contends (Br. 10-18), contrary to the policy 


of the Sixth Report and Order, but was a reasonable adher- 


HBO 4e 
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ence to principles of efficient assignment there adopted. 


Petitioner has not contested the validity and useful- 
ness of the mileage separations adopted in the Sixth Report. 
Extensive studies and tests which preceded the issuance of 
the Sixth Report had demonstrated that a co-channel separa- 
tion of 170 miles in Zone I was the proper basis upon which 
to provide an adequate interference-free service area for 
each station. Sixth Report, par. 120. Later proposals for 
deviation from the standards set in 1952 were rejected, not 
only because a reduction of the coverage of the stations 
affected was not deemed consistent with the efficient utili- 
zation of the spectrum, but also because such "squeezerin" 
assignments would tend to discourage the expanded use of 
the UHF band which the Commission deemed essential to the 
development of a fully competitive nationwide television 
System. Second Report on Deintermixture in Docket No. | 11532, 
released June 26, 1956, 13 Pike & Fischer, R.R. 1571, 1575. 
And in now proposing to consider short spaced assignments in 
those exceptional cases which met the criteria specified in 
this proceeding, the Commission reiterated its position that 
“Maintenance of minimum spacing requirements to aeeuee one 
efficient use of limited VHF channels and to provide wide 
area television service -- at least pending development of 


UHF broadcasting -- is generally necessary to the effe¢tuation 
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of a general allocation plan” (R. 1249). It was adherence 
to this basic policy determination which required denial of 
petitioner's request for a short spaced assignment at State 
College. 

Actually, petitioner's complaint would appear to be, not 
that the Commission departed from the policy of the Sixth Re- 
port and Order, but rather that State College, Pennsylvania, 
was not included among the communities where the Commission 
is proposing to consider granting a waiver of the rule. How- 
ever, the community of State College failed to meet two of 
the criteria specified by the Commission as prerequisite to 
such consideration: (1) that the market selected be in- 
cluded within the 75 major television markets of the country 
and, (2) that two VHF stations are already in operation in 
the market area (supra, p. 12). According to the 1960 U.S. 


Census report, State College has a population of approximately 


22,400 and manifestly cannot be considered a major market. 


Moreover, no VHF channel is presently assigned to State Col- 
lege. Hence, it does not fall within the exceptions which 
the Commission is proposing to consider. 

While State College has a UHF assignment reserved for 
educational use, and petitioner has had access to commercial 
radio and television stations and has utilized closed-circuit 


systems for educational broadcasting (R. 892, 983, 991), we 
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do not dispute petitioner's allegation (Br. 4, 5) that 
is need for a VHF educational outlet at State College. 
the fact that State College may have a particular loca 
does not establish its eligibility for the relief requ 
Unquestionably, 
could make beneficial use of a short spaced VHF outlet 
alleviate a special local need, as was asserted by sev 
parties in requests for reconsideration of the Commiss 
Report and Order (R. 1109, 1144, 1147, 


1195, 1200, 


As set forth in the Counterstatement, the Commiss 
full consideration in its Report and Order to the desi 
of alleviating local television needs through a wider 

short spaced VHF assignments (R. 808). However, it co 
that this course would unduly threaten the efficiency 

ing VHF service and prejudice its long range plans for 
ment of the UHF band (supra,pp. 7-9; R. 808). Pointin 
that an adequate national television service can be ac 
only through increased use of UHF frequencies, the Com 


decided that the public interest would be better serve 


Many communities throughout the United 


120 


there 


However, 

il need 

ested, 

| States 
to 

eral 

ion's 

5). 


ion gave 


rability 
| 


ides of 
Included 

of exist- 
develop- 
g out 
hieved 


mission 


d by 


"confining the expanded use of VHF frequencies to thosé relative- 


ly few cases where the urgency for quick relief is so 
that it clearly outweighs the preferred course of dire 


further expansion into the UHF band" (R. 807). And in 


Opinion denying petitions for rehearing, the Commissio 


great 
cting 
| its 


n made 


ey > ae 

clear the basis for’ its refusal to propose exceptions for in- 
dividual needs which did not meet the criteria specified in 
its decision, stating (R. 1250): 


The foregoing discussion -- and the Report 
and Order under consideration -- affirm 
that while we are prepared to make sub- 
standard assignments to the named cities, 
a strict limitation upon the number of 
such asSignments must be maintained. 
Otherwise the danger of a mass prolifera- 
tion of short spaced assignments would 
threaten -- without concomitant benefit -- 
the wide range of existing service and 
severely hamper our long range program to 
improve television service: by increased 
use of the UHF band. Without derogating 
from the merit of bringing additional VHF 
service to other suggested cities -- some 
of which have substantial populations -- 
the Commission is convinced that the 
solution to the present shortage of spec- 
trum space in these areas must depend 

upon utilization of the UHF band. 


The criteria adopted by the Commission for the limited 
waivers it does propose to consider, have a clearly reason- 
able basis. The Commission decided to limit this “less 
than ideal” remedy of short spaced VHF assignments to 
specific major communities "where the operation of two 
VHF stations effectively precludes the establishment of UHF 
service but leaves {large numbers of people inadequately 
served, and where the addition of new VHF stations will not 
have a palpably adverse impact upon existing UHF operations 


in other communites” (R. 1249). Moreover, the waivers con- 


templated by the Commission in larger centers will have an 
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impact beyond the particular city and hence ease the "nation- 
wide urgency which Docket 13340 was interimly designed to re- 


lieve” (R. 1250). As the Commission pointed out in its Memo- 


randum Opinion and Order released on December 13, 196] (R. 1249): 
| ; 


Additionally, the artificicl restraint 
on effective network competition brought 
about by a scarcity of VHF channels in 
large markets has an impact beyond the 
perticular cities involved. In a commer- 
cial medium dependent upon advertiser 
support, the availability of adequate 
facilities in large markets benefits the 
entire public by encouraging a greater 
choice of program fare for all stations, 
not only from networks but from other pro- 
gram suppliers as well, Typically, network 
television advertisers insist upon the 
clearance of their programs in the major 
markets. Once they are able to justify 
their costs by acceptance of their programs 
in the large markets, smaller markets are 
then ordered to supplement the large core 
of viewers in the major markets. Similarly, 
independent producers and distributors of 
program fare are often unable to offer their 
product at competitive prices to smaller 
markets until they have been able to recover 
a major part of the cost through sales in 
substantial markets. 


Petitioner's contention that the consideration of such 
factors was arbitrary because it might be of assistance to 
the American Broadcasting Company network (Br. pp. 20, 21), 
has no merit. In American Broadcasting-Paramount Theatres 
v. Federal Communications Commission, 108 U. S. App. D.C. 
83, 87-88, 280 F. 2d 631, where the contention was advanced 


that a proposed rule change would unduly restrict network 
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competition, this Court stated: 


At the same time, we do not think that the 
position of ABC as a network should be 
permanently prejudiced by forcing it to 
share a channel if other networks are given 
full use of clear channels. This inequity, 
if it exists, or is permitted to exist, 
should be cognizable by the Commission in 

a proper proceeding brought before it by 
ABC, even though the assignment of KOB to 
770 ke is permitted to continue. In other 
words, the Commission should seek to pro- 
vide channel facilities to the ABC network 
on a basis which is fair and equitable in 
comparison with other networks . .. Any 
failure by the Commission to give due 
consideration to ABC's claims for treatment 
comparable to that accorded to other net- 
works, when ‘raised in an appropriate manner, 
may be brought to the courts for review. 


Moreover, the Commission did not base its decision to 


allocate a third VHF channel to major markets because of 


any monetary advantage to broadcasters, as petitioner sug- 


gests (Br. 21), but because a limitation to major population 
centers would both keep the number of short spaced assignments 
to the required minimum and also provide needed additional 
service to large numbers of people who could not receive ad- 
ditional service on the UHF band because of two existing 

VHF operations. In its Sixth Report and Order, the Commis- 
sion also considered that "population was one of: the important 
criteria for distribution of assignments” and concluded "that 
larger cities should be assigned more VHF channels than 


communities comprising fewer people." (Sixth Report, 


13/ 


pars. 68, 77). 


Furthermore, contrary to petitioner's assertion, 
mission's refusal té institute the requested rule maki 


ceeding was not "inconsistent with the philosophy of t 


| 
the Com- 
ng pro- 


he Sixth 


Report and Order" as to reservations for educational television 


(Br. 18). In the Table of Assignments established by 


Report and Order, 


the Commission reserved channels for 


the Sixth 
| 


the ex- 


clusive use of non-commercial television stations in a num- 
| 


ber of communities outside of metropolitan areas, 
designated as "primarily educational centers", 


from both the UHF and the VHF bands were utilized. Si 


Report and Order, pars. 33, 36, 37, 60. 


Commission assigned a UHF channel to State College, 


vania, and reserved it for educational use. The Commi 


13/ Although population is not the only consideration 
ing major markets (R. 809), it is an important factor. 
cording to the 1960 Standard Metropolitan Statistical 
of the U. S. Census, 


On this basis, 


which were 


and channels 


xth 


the 


Pennsyl- 


ssion's 


in determin- 
Ac- 
|Area data 


the population of each of the areas, at 


which the Commission proposed to consider a short spaced assign- 


ment, is as follows: Baton Rouge, La., 
694,623; Birmingham, Ala., 634,864; Jacksonville, Fla. 
Knoxville, Tenn., 368,080; Johnstown, Pa., 280,733; Ch 
No. Carolina, 272,111; Oklahoma City, Oklahoma, 511,8 
Providence, Rhode Island (listed in conjunction with 
Mass.), 816,148; and Syracuse, New York, 563,781. 


230,058; Dayton, Ohio, 


i, 455,411; 
arlotte, 
3; 
awtucket, 


- 26 - 
present refusal to institute rulemaking to add VHF Channel 3 
to State College does not rest on any determination that the 
channel should not be reserved for educétional use, but sole- 
ly on the circumstance that the particular channel requested 
could not be assigned to State College for any purpose -- 
educational or commercial -- without violating the minimum 
co-channel separation Stoica 

Nor is there any basis for petitioner's statement that 
by refusing to grant petitioner a waiver for the reasons 
stated in its Report and Order, the Commission has, in effect, 
held that "the needs of education are permanently secondary 
in nature” (Br. p. 18). In its simultaneously issued Notice 
of Proposed Rule Making in Docket No. 14229 (supra, p. 7) 
to consider measures to improve the relative competitive 
status of UHF stations and encourage the increased use of 
the UHF band by both educators and commercial operators, the 
Commission made specific reference to the necessity for pro- 
viding adequate spectrum space for the further development 


of educational television. It stated (2] Pike & Fischer, 


_ 

14/ In NTA Television Broadcasting Corp., 22 Pike & Fischer, R.R. 
273, to which petitioner refers (Br. 17), no reservation 

of a channel was involved. The Commission merely approved 

the voluntary assignment of license of a station to an 
educational group in an area served by six other commer- 

cial stations. Nothing contained therein is inconsistent 

with the action of the Commission in the instant case. 


R. R. at 1716-1717): 


"--- the Commission understands that studies 
are now being made of probable future spec- 
trum needs for educational television, and 
that proposals for revisions in provisions 
now made for educational television may be 
Submitted in the relatively near future. 

Any such proposal will receive attentive 
consideration in reaching our decision 
herein". 


Moreover, the Commission has recommended the enactment, of 
| 
legislation to require the manufacture of multi-channel 
television receivers to facilitate more effective use of 
UHF frequencies (supra, p. 7). At most, then, the Com-| 
mission has determined that it would not serve the public 
interest to grant petitioner interim relief in this proceed- 
ing, while continuing, in a separate proceeding and by) other 
means, to take steps to achieve a satisfactory nation-wide 
television allocation plan which will provide adequate| out- 


lets on a permanent basis for both educational and commercial 


use. | 


In sum, we submit that the criteria adopted by the Com- 


mission for consideration of waivers of Section 3.610(b) of 
the Rules, and its judgment that substandard VHF assignments 
should be limited to the designated major communities which 
met these requirements, rest on appropriate public interest 


considerations and constitute a reasonable exercise of |discre- 
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tion. Since petitioner did not meet the requirements for 


waiver, the Commission properly, pursuant to Section 3.610(a) 
of the Rules, dismissed its petition for rule making to 
assign Channel 3 to State College at less than the required 


minimum mileage separation from other co-channel assignments, 


THE COMMISSION DID NOT CONCLUDE THAT A 


COMMERCIAL VHF FACILITY AT JOHNSTOWN, 
PENNSYLVANIA, WAS TO BE PREFERRED TO A 


NON-COMMERCIAL EDUCATIONAL VHF FACILITY 


AT STATE COLLEGE, PENNSYLVANIA, THIS 
ISSUE IS NOT BEFORE THE COURT. 


The Petition for Rule Making filed by Pennsylvania 
State University was dismissed because it did not meet the 
criteria specified by the Commission. After a survey of the 
needs of various communities through the country, the Commis- 
sion concluded that VHF channels at substandard spacings 
must be limited to certain specified areas. State College 
was not one of those areas. No comparison between State 
College and the Johnstown-Altoona area was called for! and 
nothing in the Commission's Report and Order indicates that 
any such comparison was made. In fact, the Commission has 


proposed to put Channel 8 in Johnstown, an assignment] not 


| 
mutually exclusive with the use of Channel 3 at State! College, 


although it will consider a counter proposal to use Channel 
3 at Johnstown (R. 825-826). 
Petitioner's request for a substandard spaced channel 
was denied without regard to the Johnstown, Pennsylvania, 
situation. Petitioner has no standing to challenge the action 
of the Commission with respect to that assignment. Cf. 
Simmons v. Federal Communications Commission, 79 U.S.) App. 
D.C. 264, 265, 145 F.2d 578. Petitioner's Point II (hr. 19- 
27) is thus based upon an erroneous premise and, we believe, 
| 


requires no further answer beyond the material in Point I, 


infra. 


For the foregoing 


should be affirmed. 


January 18, 1962 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Federal Communications Commission properly 


refused to allocate and reserve Channel 3 at State College, Pennsylvania, 


for noncommercial educational use. 


2. Whether the Federal Communications Commission properly 
concluded that a third fulltime network commercial facility at Johnstown, 
Pennsylvania, was to be preferred to a first fulltime noncommercial 


educational facility at State College, Pennsylvania.* 


*x 
In their prehearing stipulation, counsel for respondents and intervenors 
reserved the right to argue that the matters embraced in the second issue were 
not properly before this Court. See infra, pp. 4-9. 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT . 


ARGUMENT 


I. The Commission's Refusal to Allocate Channel 3 
To State College, Pa. for Educational Use Was 
Not Improper . ; : 


Il. The Second Issue Which Petitioner Seeks To Raise 
Is Not Properly Before This Court 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,593 


THE PENNSYLVANIA STATE UNIVERSITY, 
Petitioner, 

v. 
FEDERAL COMMUNICATIONS COMMISSION 


and | 
UNITED STATES OF AMERICA, 


Respondents, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., | 
and 
RIVOLI REALTY COMPANY, 


Intervenors. 
| 
| 

| 


Petition to Review Orders of 
Federal Communications Commission 


BRIEF FOR INTERVENOR, 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC. 


COUNTERSTATEMENT OF THE CASE 


In the interest of conserving the Court's time the Counterstatement 
of the Case submitted by respondents is herewith adopted by intervenor, 
| 
American Broadcasting-Paramount Theatres, Inc. (ABC). 


2 
SUMMARY OF ARGUMENT 


I. The Commission's refusal to allocate and reserve Channel 3 in 


State College, Pa., for educational use was not improper. 47 U.S.C. Secs. 


303(a)-(d); Coastal Bend Television Co. v. Federal Communications 
Commission, 98 U.S. App. D.C. 251, 255, 234 F.2d 686 (1956); Springfield 
Television Broadcasting Corp. v. Federal Communications Commission, 
104 U.S. App. D.C. 13, 259 F.2d 170 (1958); Interim Policy on VHF TV 
Channel Assignments, 21 RR 1695, rehearing denied 21 RR 1710a (1961). 


Il. In rejecting petitioner's proposal to allocate Channel 3 to State 
College, the Commission did not take such action on the ground that a 
third full-time commercial service in Johnstown was to be preferred to 
a first time noncommercial VHF reservation in State College (R. 807-824); 
21 RR 1737, 1744-1745). Petitioner's proposal to allocate Channel 3 to 
State College was in no sense "mutually exclusive" with the Commission's 
presently pending proposal to allocate Channel 8 to the Johnstown area, 


ARGUMENT 
IT 


THE COMMISSION'S REFUSAL TO ALLOCATE CHANNEL 3 
TO STATE COLLEGE, PA. FOR EDUCATIONAL USE 
WAS NOT IMPROPER 

In its Sixth Report and Order of April 14, 1952, in line with views 
expressed by the Joint Council on Educational Television, the Commis- 
sion reserved a UHF channel in State College, Pennsylvania, for non- 
commercial educational use (1 RR Pt. Il, 91: paras. 372-373). No review 
was sought of that action. However, on December 30, 1960, concurrently 
with the filing of comments in Docket No. 13340, a proceeding instituted 
by the Commission to determine whether "short spacings" should be con- 
doned in order to provide a third competitive VHF service in a limited 
number of important markets (R. 1-18), Pennsylvania State University 


requested the Commission to institute rule-making proceedings (RM-224) 


3 


looking toward the allocation and reservation, at substandard spacings, 
of VHF Channel 3 to State College, Pa. for noncommercial educational 
purposes (R. 979-998). 


By Report and Order released August 3, 1961 in Docket No. 13340 
(R. 807-824; Interim Policy on VHF TV Channel Assignments, 21 RR 
1695, rehearing denied 21 RR 1710a (1961) ), and by other reports released 
the same day (21 RR 1737, 1744-1745), the Commission made it clear that 
short spacings would be permitted in only a relatively few markets, as an 
interim measure, in order to encourage nationwide competitive television, 
and that such techniques were not being sanctioned at this time to provide 
additional educational reservations in the VHF band on a permanent basis 
(see also 21 RR 1710a, 1710d, para. 7). The Commission accordingly 
denied petitioner's rule-making request (R. 1032-1049). 


The actions thus taken by the Commission were well within the 
ambit of its rule-making powers. That the Commission is not only em- 
powered but also directed by the basic statute under which it functions to 
"classify radio stations" (47 U.S.C. Sec. 303(a)), to "prescribe the nature 
of the service to be rendered by each class of licensed stations and each 
station within any class" (47 U.S.C. Sec. 303(b)), to "assign bands of 
frequencies to the various classes of stations" (47 U.S.C. Sec. 303(c) ) 
and to "determine the location of classes of stations and individual sta- 
tions" (47 U.S.C. Sec. 303(d)) is of course clear. 


Thus, whether a particular channel should be allocated to a given 


city and, if so, whether it should be reserved for educational use, is\a 


matter which Congress has explicitly entrusted to the Commission. |Where, 


as here, there is a reasonable legal and factual basis for the Commission's 
| 


action, this Court may not substitute its judgment, particularly in rule- 
making proceedings, for that of the agency empowered by Congress to 
decide such matters. Coastal Bend Television Co. v. Federal Communi- 
cations Commission, 98 U.S. App. D.C. 251, 255, 234 F.2d 686 (1956); 
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Springfield Television Broadcasting Corp. v. Federal Communications 
Commission, 104 U.S. App. D.C. 13, 259 F.2d 170 (1958). 


There is, we submit, a reasonable legal and factual basis for the 


Commission's refusal at this juncture to condone short spacings in order 
to allocate and reserve Channel 3 in State College, Pa. for educational 


purposes. The Commission's interim (as distinguished from its long- 


range) efforts to rectify the intermixture error of its Sixth Report (by 
drop-ins, by selective deintermixture, and by short spacings) have been 
undertaken, not with a view to making additional educational reservations 
at this particular time, but instead to provide multiple program sources 
in a few key markets, with a view to improving effective competition be- 
tween at least three television networks on a nationwide basis while the 
over-all television allocation problem is being resolved. In other words, 
the Commission's somewhat drastic step of condoning substandard 
separations (as an interim measure) is being undertaking not to rectify 
any failure in 1952 to reserve a V in a particular market for educational 
use, but to provide needed nationwide competitive television services 
while the Commission is effecting a long-range solution to the television 
frequency shortage problem — a problem plaguing commercial as well as 
educational broadcasters. Such policy determinations are primarily the 
duty and responsibility of the expert body to which such matters have 
been entrusted by Congress. 


Il 


THE SECOND ISSUE WHICH PETITIONER SEEKS TO RAISE 
IS NOT PROPERLY BEFORE THIS COURT 
Petitioner argues that the Commission, in refusing te allocate 
Channel 3 to State College for educational use, did so on the ground that a 
third full-time network commercial service facility at Johnstown, Pa. 
was to be preferred to a first full-time noncommercial educational facility 
at State College, Pa. The Commission did not so rule. 


5 

Concurrently with its action denying petitioner's request that | 
- Channel 3 be allocated at reduced mileages to State College, Pa. for edu- 
' cational purposes (RM-224), the Commission instituted rule-m aking pro- 
| ceedings (R. 825-826) looking toward the allocation of Channel 8 to the 

i Johnstown-Altoona (Pa.) area for commercial use (Docket No. 14232). 
Petitioner's rejected proposal and the Commission's pending proposal 
- are in no sense "mutually exclusive." In other words, whether Channel 3 


' ghould or should not be allocated to State College, as requested by peti- 


' tioner, will in no way be affected by action allocating or not allocating 


' Channel 8 to Johnstown for commercial use. 


It is true that the Commission, in its rule-making notice in Docket 
No. 14232, has indicated that comments could be submitted on proposals 
then pending before it to allocate Channel 3 (rather than Channel 8) to 
Johnstown — including any comments which petitioner might elect to file 
in opposition thereto. But, unless or until Channel 3 is allocated to 
Johnstown (thus foreclosing its use in State College), petitioner is not 
injured by the mere issuance of a rule-making notice eliciting comments 


on these matters. | 


Any attempt to review, at this point, action yet to be taken in 
Docket No. 14232 is entirely premature. Petitioner's aggrievement 
arises from the denial of its rule-making request to allocate Channel 3 
to State College for educational use, That rule-making request was 
turned down, not because the Commission thought that better use could 
be made of that channel in Johnstown by a commercial operator, but be- 
cause the Commission is not prepared, at this juncture, to condone sub- 
standard spacing in order to substitute on a permanent basis a VHF for 
the UHF educational reservation which it made to State College in 1952 
(see R. 807-824, 21 RR 1737, 1744-1745). 


6 
CONCLUSION 


Accordingly, for reasons which have been here stated in somewhat 


summary fashion, the Commission's refusal to allocate Channel 3, at 


substandard spacings, to State College for educational use should be 
affirmed. 

Respectfully submitted, 

By JAMES A. McKENNA, JR. 


VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 
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The Commission, in its reconsideration decision herein, charac- 
terizes the request of Petitioner for a VHF educational facility at State 
College, Pennsylvania, as a request for "special treatment for a 
particular local need," which does not satisfy any standard of “nationwide 


2 


urgency” (R. 1250). This, in Petitioner's opinion, is the key error in the 
Commission's decision and the prime reason why the Commission's 
decision must be reversed by this Court. For, taken in conjunction with 
the Commission's flat declaration that it proposes no "additional VHF 
outlets for education," Channel Assignments in Grand Rapids, 21 RR 
1737, 1745, the Commission is now firmly on record that, so far as VHF 
television allocations are concerned, there is no nationwide need for 
educational development. This Commission attitude reflects a total un- 
awareness of the present critical state of American education, and a 
callous disregard of educational realities. Petitioner submits that, in 
the words of Chairman Minor, the "urgent needs for educational tele- 
vision service ..-.- [cannot] await ultimate resolution of the overall UHF- 
VHF problem" (R. 1255). They call for resolution now and in the VHF 
bands, where the sole existing hope lies for educational television in the 
Central Pennsylvania area. Moreover, as Petitioner has set forth in 
greater detail in its main brief, its Channel 3 proposal for State College 
fulfills any reasonable standard for national urgency by its provision of 
a first educational television facility for five and one-half million persons 
in the heartland of Pennsylvania, by its provision of a key link in a 
State-wide educational network, and by its potential as a major educa- 
tional communications link between the cultural centers of the northeast 
and those of the midwest and west. 


In an attempt to remove the vital Section 307 (b) issue from this 
proceeding, the Commission now states for the first time that Petitioner's 
request "was denied without regard to the Johnstown, Pennsylvania, situ- 
ation" (Brief for Respondents, p. 29). But Section 307 (b) is inherent in 
all Commission allocation proceedings involving a choice of television 


assignments among communities and states. It is a statutory factor 


which the Commission may not ignore in determining allocations. Indeed, 


the Commission's decision herein asserted that its pre-selection of cities 
for short-spaced VHF assignments was made "after a careful review of 
the needs throughout the country” (R. 810), presumably upon a careful 
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consideration of all relevant comments and material of record, in 
accordance with Section 1.218 of its Rules. Petitioner filed comments 
herein on the same day it filed its petition for rule making to assign and 
reserve Channel 3 at short spacing at State College, Pennsylvania, and 
requested the Commission to consider its petition "in conjunction with 
the various comments bearing on the Johnstown-Altoona market" 

(R. 1105-1106). Petitioner now learns from Respondents' Brief that its 
comments were never considered, and that its request was denied "with- 
out regard to the Johnstown, Pennsylvania situation," a clear violation 
not only of the dictates of fairness and the mandate of the Act as em- 
bodied in Section 307 (b), but of the Commission's own rules, as well. 


Accordingly, for the foregoing reasons and for the reasons elabo- 
rated in its main brief, Petitioner respectfully reiterates that that portion 
of the Commission's Report and Order here under review must be held 
unlawful and set aside as unsupported by substantial evidence on the 


record as a whole, and arbitrary, capricious and an abuse of discretion. 


Respectfully submitted, 


NORMAN E. JORGENSEN 
LOUIS SCHWARTZ 
ROBERT A. WOODS 


2011 I Street, N. W. 
Washington 6, D. C. 


Attorneys for Petitioner 
February 2, 1962 


| Section 1.218 (47 C.F.R. 1.218) states that "The Commission will consider all 
relevant comments and materials of record before taking final action in a rule 
making proceeding and will issue a decision incorporating its finding and a brief 
statement of the reasons therefor." 


